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Main Points

1. ECOS believes that new legislation is needed engthen the Toxics Substances
Control Act (TSCA).
2. The primary concerns of states are:

a.

b.

That states should not be pre-empted by TSCA m@visbeyond those currently in
the statute;
The need for EPA to conduct more chemical assedsimen

c. The safety standard burden of proof should bedassous;
d.

States should have access to Confidential Busingssnation.

Ladies and gentlemen of the committee, thank yoinfating me here today to talk

about our organization’s views on the Toxics Sulista Control Act (TSCA). | am representing

the Environmental Council of the States (ECOS), sehmembers are the leaders of the state and

territorial environmental protection agencies, anthy make comments from my own state’s

point-of-view as well, which | will note at the tem

My role in ECOS is as the Chairman of our Cross-fdé&bmmittee. Our Committee

works on issues such as chemical management aadro#iters that affect air, water, and waste.

Over the past year, the committee has been intendyested in TSCA reform. Our first

resolution on this matter dates back to 2001, gstiat states have access to confidential

business information. During the ECOS Annual Megtin September 17, we will be

considering modifications to our resolution endtl&eforming the Toxic Substances Control

Act.” Because | do not know the outcome of thiscdssion yet, | cannot address our changes in



this written testimony. | will however discuss thhetcome during my oral testimony. Instead, |
will summarize the primary concerns of the statesxpressed in a series of conference calls
about the resolution that we've had during 2013.

First, ECOS wants TSCA reform to occur and we sebkpartisan bill that will pass
both houses and be signed by the President. Wesiadd that we might not see every item we
seek in the final bill, but some issues are of \regh importance to states. Our resolution speaks
for itself with respect to our priorities, but ini$ testimony | will focus on the top four issuds o
concern to ECOS.

Pre-emption is our number one topic. States doatitwo lose the ability to act to restrict
a chemical in order to prevent harm to the publithe environment. States can agree, however,
that a state requirement that makes it impossdléhe manufacturer to comply with both state
and federal rules should result in the federal talkeng precedence. This ability to act is
important to states because it is the backstopateak federal program, or a federal program that
does not work as intended, or a federal programaitia very slowly or one that fails to act when
reliable scientific data indicates that actionegded. Without the state ability to act, the only
resource would be for Congress to re-address T@&@dthat is a very high bar indeed. Even
though states want to keep the ability to act,deet that not all states will need to act, and that
retaining our ability to act does not mean 50 statgh 50 different chemical laws. It means that
states can act on chemicals in a way that theislbgres, Governors, and people deem
appropriate.

This is where we find ourselves today. States Imaka loss in confidence that TSCA
works as thoroughly or quickly as it ought to, le@yvstates to pass their own laws and rules on

chemical management. However, if TSCA did work thugthly and quickly there would be



much less incentive for states to enact additiceglirements. State authority would be
preserved but seldom invoked. As a practical mattgslementation of a comprehensively
reformed TSCA will render the state preemptionesisugely moot, as states will focus their
increasingly limited resources on other prioriti€uring the past 20 years, however, states have
acted to fill the regulatory void at the federaldk illustrating the vitally important role states
play in providing a “backstop” to federal inactiand as laboratories of innovation. With regard
to the impact of the current TSCA Sections 6 andrige exercise of states action, or on
common law authority, we suggest that because Ed¥%ahbted on so few chemicals under
TSCA, preemption of state authority has not beeirssure under the current law.

States believe that for TSCA to work well there @réeast three other key requirements.

1. Chemical Assessments Need to be Conducldakre are thousands of chemicals that the

U.S. Environmental Protection Agency (EPA) hasnted on. Currently, EPA must conduct
reviews of new chemicals to determine if they atleraat. Because of the current TSCA
requirements for EPA to generate most of the da&df, this burden is beyond the agency’s
capability and so very few get reviewed. Most cleats simply pass into commerce. When
this happens, states may see a problem with sothesé and then act. The key then, is for
EPA to prioritize and review high priority chemisagperhaps by a set of prioritization
criteria. Then it can focus on the chemicals obtgst concern. But EPA currently does not
have the resources to conduct this process. Sestirydshould supply all the needed data.
This is why ECOS says that TSCA reform should ensloe burden is effectively placed on
manufacturers.

2. The Safety Standard Burden of Proof Should Be Gassrous Currently, states think that

the action standard that EPA is held to is too hightricting its ability to limit a chemical’s



use. Currently, TSCA'’s safety standard requires Ed&’prove harm from a chemical has
occurred before it can restrict use of that chemidais is an almost impossible standard for
EPA to meet. In our new resolution, we ask that A®€ reformed so that EPA can take
expedited action when a chemical presents a veiyuseor immediate risk to public health
or the environment, including the ability to impasterim conditions to be in effect until
EPA has had the opportunity to make a safety detetron. This will help to alleviate state
concerns about the effectiveness of TSCA.

3. Sharing Confidential Business Information with 8&tStates need access to confidential

data submitted to EPA. This is to help us fulfilr@equirements protect human health and
the environment. We understand that states wileliavfollow federal guidelines that restrict
distribution of these materials, rather than tlag¢esstandards which are often more open.

The other issues that our resolution addresseslswemportant to states although I am
not detailing them here. With your permission, ll wrovide a copy of our final resolution as an
addendum to my written testimony so that you cantBese for yourself.

There are two other issues that ECOS discussearimany calls on TSCA reform that
we did not address in our resolution, primarilydngse of time constraints. One of these is
defining what are adequate resources for EPA (@gpual budget) needed to conduct the
assessments, prioritizations and reviews. As masayestate agencies, we understand that
much is expected of us and that our ability to sedds sometimes limited by the resources at
hand. The same is true at EPA. We want EPA to sacitechemicals management. Part of the
reason we did not address this issue in our reealig because we do not have a number to

suggest, or the information we need to develop suthmber.



Our second unaddressed issue is deadlines for chkraviews. There was discussion
among the states about having a more rigid systammelines for review of chemicals. Most
states have deadlines for air or water permit isseiaand so states find the use of deadlines to be
customary. Perhaps similar deadlines for EPA wbelédppropriate and would assure timely
action, but we are not currently able to suggegbtowhat those deadlines ought to be.

| am happy to take questions when you are ready.



