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BACKGROUND
The ability of a state to set regulations consistent with its own interests and purposes is necessary to address specific conditions across different regions. It is part of the national structure that devolves power from the executive and legislative branches to state governments. If a federal statute establishes a rule and a corresponding federal agency then sets the criteria that must be met, states ultimately are responsible for writing the specific regulations to be implemented at the ground level. 
Under federal requirements, states must set environmental regulations that are no less stringent than federal laws, regulations, standards, criteria, or guidelines. These federal “baselines” are the minimum limits to which states may set their own standards. 
In some instances, especially in relation to specific conditions, states have found these federal baselines inadequate in preventing severe environmental degradation or damage to public or environmental health. 
In other cases, state legislatures have imposed restrictions that prevent their environmental authorities from setting regulations more stringent than federal mandates. 
These limiting state rules are commonly referred to as “No More Stringent Rules.” Although stringency laws vary among states, their presence has significant implications for environmental protection. Many states have not enacted stringency limits yet still do not impose regulations stronger than corresponding federal requirements. In these cases, adhering to the baseline requirement may stem from the state’s lack of capacity to set its own environmental standards. Much science, effort, and justification goes into setting federal standards, and some states simply find it more cost-effective to adopt federal guidelines as their own.
States that have these stringency limits have written and implemented them separately; for this reason, the limits function differently and are unique to the state. Some states write these laws broadly to span the gamut of their environmental regulations. Some apply the law narrowly to specific regulations or activities. Others allow exemptions that may free a regulation from stringency restrictions and enable the environmental agency to set regulations at levels it decides necessary to protect environment, public health, or economy. 
According to one study, the strictest and most prevalent stringency restrictions exist in the South and the intermountain West. More populous states, such as those along the West Coast and in the Northeast, typically have more lenient restrictions or none at all (McElfish, 1995). Regardless of regional trends, the effect of these restrictions on the stringency of environmental regulations across the nation depends on many factors, including the strength of federal standards, the primary regulated activities within a state, and the state’s position on environmental regulation. 
Applications

There are three main areas in which states have drafted restrictions to stringency limits on environmental regulations: water, air, hazardous waste (Myers, 2011). These main categories can be further broken down into specific sub-categories, such as: drinking water, mining, fuel, and underground storage tanks (USTs). Stringency restrictions on mining regulations, for example, may pertain to the specific mining operations in the state. States with “no more stringent” rules focused on mining operations are Illinois, Michigan, Kentucky, West Virginia, and Wyoming (SERC, 2004). For hazardous waste, states have imposed stringency restrictions on the management, transportation, storage, or corrective actions of hazardous waste categories. States that have implemented these restrictions include, but are not limited to, Colorado, Montana, New Mexico, Texas, and Virginia (SERC, 2004). 
The Clean Air Act (CAA), Clean Water Act (CWA), and Resource Conservation and Recovery Act (RCRA) are the leading environmental laws under which states have imposed stringency restrictions. Under the statutes, the U.S. Environmental Protection Agency (EPA) sets minimum standards which each state must meet. 

Clean Water Act

Under the CWA, EPA sets the specific limits that sources must meet for various types of pollutants. Currently, EPA has listed 65 conventional pollutants and classes of pollutants that include 126 specific chemical compounds identified as toxic. The agency has also listed sources of pollutants that must be regulated. Sources, or dischargers, are those places “…where pollutants are, or may be, discharged…” into navigable waters, or waters of the United States (33 U. S. C. § 1362). Examples include industrial facilities, stormwater returns, or even landfill leachates. All states must at least regulate all pollutants identified by EPA at the prescribed levels. While some state stringency rules may mandate that the state only regulate those pollutants and sources listed by EPA, other states may adopt regulations on pollutants or sources not covered by federal requirements. 
Clean Air Act

Under the CAA, there are currently 187 pollutants listed for regulation by EPA and two types of sources (USEPA (a), 2011). Sources may either be classified as “major” or “area.” “Major” refers to sources that emit at least 10 tons of one specific pollutant or 25 tons of a mixture of pollutants; area sources emit less than those amounts. Sources are further broken down to various sub-categories that are mandatorily regulated under the criteria set forth by the EPA. The list of sources includes mobile sources (transportation services) and stationary sources (typically industrial facilities). Some states may impose regulations on sources not listed by EPA, thus acting more stringently than the federal government. 

Resource Conservation and Recovery Act

RCRA was created to protect human and environmental health by managing and controlling the disposal, transportation, and treatment of hazardous waste. Under this federal law, states must impose their own regulations for the proper handling of hazardous and many non-hazardous wastes. This law is commonly referenced in parts of state laws regulating the treatment, maintenance, and disposal of USTs; the handling and disposal of materials in generating energy; or the transportation and disposal of hazardous waste. 
Implementation and Design

Many stringency regulations have similar characteristics that help to draw comparisons between states. There are various ways in which each state has administered and designed the rule that may reflect state interests and conditions. 
Under the guidance of the EPA, states are given much flexibility in how they interpret or customize federal regulations under their own jurisdiction. Common themes in many stringency restrictions are: mandating that state regulations be the same as federal regulations (general applicability); limiting restrictions to specific types of regulations, pollutants, or sources (limited liability); restricting state jurisdiction to federal jurisdiction (jurisdictional ties); restricting the ability of state regulations to address pollutants or standards not federally mentioned (federal silence); and making restrictions effective for all state environmental regulations, regardless when implemented (retroactivity) (Hecht, 2004). 
The final, and most common, stipulation that distinguishes stringency restrictions is whether or not exemptions are allowed. Some stringency restrictions provide a clause that allows exemptions, if needed, to protect social or environmental welfare. Exemptions allow states to set environmental rules as they see fit, even though the foundation for the regulation is set at the federal level. 
General Applicability

Some states have designed their stringency laws to span the entirety of their environmental regulations. These types of regulations are one of the strongest applications of the stringency restriction, as they apply to all state environmental regulations. Under this circumstance, the state agency is more limited in its ability to regulate environmental impacts, as in some instances the restriction requires the state regulation to be no more stringent than “…federal requirements that address essentially similar subjects or issues” (S.D. Stat. Code Ann. 1-40-4.1, 1992). In these cases, the state agency essentially adopts the same standards as those implemented at the federal level, which are intended to be the baseline standard for the nation. If this provision is coupled with restrictions on the agency’s ability to issue exemptions in conditions where public safety, health, and welfare or environmental needs are not being met, the rule may impede the state’s ability to protect against pollution effects.  

Limited Applicability

In stark contrast, states may narrowly apply a stringency restriction, which may apply only to a very specific environmental regulation or industrial activity (McElfish, 1995). Since the restriction applies so narrowly, its overall effects are relatively weak in comparison to restrictions of general applicability. Although the extent of a single state law may be specific, if coupled with other similar restrictions it can have significant effects on precisely targeting particular environmental issues while still promoting economic growth in the state. In some cases, restricting one environmental regulation may allow for the application of more effort or resources to other regulatory tools that prevent larger environmental damage or pollution. In this sense, a limited applicability stipulation may in fact help environmental regulation in other areas. Overall, these types of stringency restrictions focus on very specific instances, so their cumulative effects are relatively minor. 

Jurisdictional Ties

If a state requires that its environmental regulations apply in exactly the same manner as the federal rule, which may include federal jurisdiction, the state environmental agency may face difficulty in ensuring that areas under state jurisdiction get the appropriate protection under environmental regulations. In regards to state environmental regulations, setting a stringency restriction to be applied in the same way as the corresponding federal regulation suggests the state law is restricted to the same areas where the federal law regulates, or the federal jurisdiction. 

Common language that provides the jurisdictional tie includes specific mention of the federal regulation, or “corresponding federal law” or “federal counterparts,” which effectively links the state regulation to the federal regulation. Idaho provides the most direct example of this tie, in that it mentions that state [water] regulations “…shall not impose requirements beyond those of the federal clean water act,” (Id. Stat. Code 39 – 3601 (1997)). Under this provision, Idaho is essentially limited to imposing water regulations in the manner in which they are applied by the Clean Water Act. Generally, this is one of the most severe provisions that might be added to a state’s stringency limitations, as it prevents the state’s environmental agencies from protecting areas under state jurisdiction. 

Federal Silence

Another type of provision that affects the state’s ability to restrict environmental degradation can be a limit on the ability of the state to control pollutants or sources not also controlled by the federal agency (Hecht, 2004; Organ, 1995). These provisions typically prohibit the state agency from regulating areas not also regulated at the federal level. Most often, restrictions of this type prevent additional pollutants, contaminants, or sources not listed by EPA from being regulated. North Dakota has a statute that explicitly prevents the state environmental agency from adopting rules “…where there are no corresponding federal regulations…” (N.D. Cent. Code 23-10-04.1 (1993)). If a state has an endemic source polluter or unique environmental conditions, this may severely restrict the state from controlling site-specific conditions that have not yet been nationally recognized and regulated. 
Retroactivity
Some states have included a clause that applies to environmental regulations adopted prior to adoption of the stringency restriction (Hecht, 2004). A state may impose a retroactive stringency restriction that requires state agencies to seek out any state regulation that operates above federal requirements and roll it back to federal levels. This essentially resets the state’s environmental regulations, across the board, to federal levels. Pennsylvania’s stringency restriction comes in the form of an executive order, and it requires that “existing regulations shall be reviewed for consistency with [federal standards]. Any regulations that are inconsistent…shall be considered for amendment or repeal” (Penn. Exec. Order 1996-1 (2a.)). As the executive order explicitly mentions “existing regulations,” the Pennsylvania stringency restriction applies retroactively. Retroactive provisions are a way to broaden the scope and applicability of state stringency restrictions. 
Exemptions

The most common form of stringency restriction acts as a burden of proof. In these cases, if a state environmental agency plans to adopt a regulation, criteria, or standard that is more stringent than federally required, the state rule mandates justification for the deviation from federal rules (McElfish, 1995). Under this type of law, states adhere to the federal baseline for their regulation and provide flexibility by outlining the criteria needed for approval of stricter regulations, where needed to protect public health, safety, and welfare; the environment; or economic growth (Hecht, 2004; Organ, 1995; SERC, 2004). Exemption procedures may subvert a minimum regulation, yet some procedures may be too cumbersome for agencies or stakeholders to consider pursuing in search of stronger environmental restrictions. On the other hand, the procedure for an exemption may be extremely simple, which would undermine the necessity of the stringency restriction at all, as is the case in Maine. In this case, an agency may impose stricter regulation “…when feasible, using information available to it” if it is “believed” to be necessary to protect public health and the environment (Maine Rev. Stat. Title 38 §341- D (1 B) (2002)). The stringency restriction, in this case, is merely a formality in the rulemaking process (Hecht, 2004). 

In most exemption clauses, when an agency (or stakeholder, depending on the rule’s language) makes a case for regulation more stringent than federal requirements, it must present formal findings. Some states require that written findings be presented at a public hearing and comment period. Others allow written findings at the time of rule adoption. The necessity for stricter regulations may have to be supported by scientific evidence or a cost/benefit analysis, for example. Usually these findings must prove that the stricter regulation is not overly burdensome and may be imposed using existing technology (SERC, 2004). Some states, on the other hand, may simply assert that the conditions unique to the state require some regulations more stringent than federal standards. In stricter cases, the state stringency regulation may require executive approval of the more stringent regulation. 
CONCLUSION

The overall effect of setting state environmental regulations against federal baselines is not fully understood, especially in the context of cost/benefit analyses or environmental impacts. One potential drawback of setting regulations at minimum standards is a long-term increase in environmental costs. 
It has been noted that “[i]f states are the laboratories for the nation, then states that limit their regulation to federal minimums are the controls….” (McElfish, 1995). There are a multitude of economic and environmental impacts to states of adopting stricter environmental regulations versus adhering to federal standards. Because these effects would be of particular interest to regulators as they develop and implement rules, further research into assessing the impacts would be beneficial.
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