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Resolution 11-6

September 26, 2011

Indianapolis, Indiana

As certified by

R. Steven Brown

Executive Director
CONSIDERATION OF STATE ADMINISTRATIVE COSTS

WHEREAS, state environmental agencies are responsible for implementing nearly all of the core environmental programs that protect public health and our nation’s air, land, and water resources; and
WHEREAS, U.S. EPA has proactively adopted internal guidance to consult with states on proposed regulatory actions that are estimated to have an effect on state or local governments of $25 million or more in aggregate, exceeding the requirements of Unfunded Mandates Reform Act (UMRA) of 1995, 1993 Executive Order (E.O.) 12866 "Regulatory Planning and Review," and 1999 Executive Order 13132 "Federalism" to consult on proposed regulatory actions that are expected to exceed $100 million or more; and

WHEREAS, the delegation of new federal environmental rules (issued as final and completed actions and published by the U.S. EPA) to the states continues at a steady pace with states receiving on average 53 new federal environmental rules to implement each year from fall 2006 through spring 2011; and 

WHEREAS, with workload increasing and with the federal budget and the majority of state budgets remaining flat or declining, states and the U.S. EPA must prioritize workloads, seek other funding sources such as permit fees, and communicate resource needs to state and federal legislatures; and

WHEREAS, no matter which level of government implements new rules, the costs to do so have to be addressed; and

WHEREAS, states have expressed to the U.S. EPA the potential individual and cumulative burden of state administrative costs from new federal rules and that having U.S. EPA identify, estimate, and include these costs in its regulatory development of new rules might assist the U.S. EPA and states in seeking resources to support implementation of these new environmental rules; and

WHEREAS, states incur start-up and recurring implementation costs as a result of rules that may include, for example: obtaining additional delegated authority; pursuing state rulemaking process to adopt state regulations to implement the federal requirements; attending U.S. EPA training; developing a system for monitoring affected entities; purchasing new equipment to enforce the new regulation; providing compliance assistance; conducting ongoing public outreach and education programs to the regulated communities on how to comply with state agency implementation of the rule; collecting and reviewing data from monitoring; recording, and storing data; and conducting enforcement inspections and follow-up actions; and

WHEREAS, U.S. EPA most often only includes direct compliance costs in its new rule economic analyses; and

WHEREAS, implementation guidance may lag behind new rule publication, resulting in delegated states being delayed in action or delegated states taking action that may have to be amended following release by U.S. EPA of implementation guidance; and

WHEREAS, the E.O. 12866 Section 6 (a)(3)(C)(ii) directs for significant regulatory actions (unless prohibited by law) that federal agencies should have developed “[a]n assessment, including the underlying analysis, of costs anticipated from the regulatory action (such as, but not limited to, the direct cost … to the government in administering the regulation …” as part of its decision-making process and that section 6(a)(3)(E)(i) directs that this information be made available to the public; and 

WHEREAS, E.O. 12866 further directs federal agencies in Section 1(a) that "[c]osts and benefits should be understood to include both quantifiable measures (to the fullest extent that these can be usefully estimated) and qualitative measures of costs and benefits that are difficult to quantify, but nevertheless essential to consider;" and

WHEREAS, UMRA directs federal agencies to include a number of statements to accompany significant regulatory actions in a notice of proposed rulemaking including Section 202 (a)(2) that “the agency shall prepare a written statement containing… a qualitative and quantitative assessment of the anticipated costs and benefits of the Federal mandate, including the costs and benefits to State… governments;" and

WHEREAS, the 2011 Executive Order 13563 "Improving Regulation and Regulatory Review" reiterates general principles of regulation including that the regulatory system must take into account benefits and costs, both quantitative and qualitative, and directs federal agencies to take into account to the extent practicable the costs of cumulative regulations; and 

WHEREAS, ECOS met with U.S. EPA's Administrator in 2006 to discuss funding shortfalls to administer federal environmental laws and consequently worked with the U.S. EPA Office of Policy's National Center for Environmental Economics (NCEE) on a cost of rules study, "A Framework for Reviewing EPA's State Administrative Cost Estimates: A Case Study," published in September 2007; and 

WHEREAS, since September 2010, ECOS on behalf of states has submitted, without response from U.S. EPA, written comments on five U.S. EPA proposed rules asking that U.S. EPA consider appropriate costs for start-up and recurring activities in its estimations of state administrative costs.

NOW, THEREFORE, BE IT RESOLVED THAT THE ENVIRONMENTAL COUNCIL OF THE STATES:

Continues to support early, meaningful, and substantial state involvement in the development and implementation of environmental statutes and related rules including consideration of administrative resources needed to accomplish rule implementation; 

Asks that the U.S. EPA include estimates of both state administrative costs and state direct compliance costs as called for by the above referenced executive orders and by UMRA; 

Asks that U.S. EPA consider state administrative costs for a wide range of implementation start-up and recurring activities in its cost estimations for new rules; 

Requests that U.S. EPA's Office of Policy review its regulatory rule development system to ensure that national media program offices include in their proposed significant regulatory actions a qualitative and quantitative assessment of benefits and costs of new rules including state administrative costs and state direct compliance costs and that this information is made public;

Requests to the greatest extent possible that the U.S. EPA concurrently publish implementation guidance for new rules to states at the time of new rule issuance as timely issuance of implementation guidance would facilitate state adoption of new rules as well as increase state and U.S. EPA staff resource efficiency in completing activities related to new rule adoption; 

Asks that U.S. EPA consider the availability of federal funding support in its planning for new rule adoption schedules and other implementation activities following new rule issuance; 

Recognizes that failure to include an accurate assessment of the state administrative implementation costs may result in a rule that is not implemented properly or in a timely manner, which may adversely affect human health, and which may require additional action from U.S. EPA; and

Requests that U.S. EPA provide to states its estimates of state administrative costs for any new rule to assist in planning and in seeking appropriate resources. 

