ECOS Annual Meeting – Compliance Committee Notes 9.23.09

Due to scheduling changes, Cynthia Giles, AA/OECA delivered a presentation to the Compliance Committee in an informal, closed session on Tuesday, September 22, 2009.  Catherine McCabe, DAA/OECA and Lisa Lund, Director, Office of Compliance/OECA were also present and gave followup remarks in the full session held Wednesday, September 23, 2009.  A summary of the open session follows.

DAA McCabe provided a recap of the informal breakfast session with more detail on ICIS-NPDES, SRF and coordination with national program offices.

ICIS-NPDES and data issues: Evolving past PCS, OECA appreciates the input from states so far and is looking at 3 options.  For those states who objected to the selected options, OECA will work closely with them to find ways to make the new system work. The Integrated Project Team with leadership from Linda Travers and Lisa Schlosser will be taking the next steps and invite participation from all batch states.  Lisa Lund, Director, Office of Compliance stated that 2012/13 is the projected end date for this Team, budgets allowing the work to stay on schedule.

Oklahoma asked if batch, direct users, and hybrid states were consulted in this process.  OECA replied that comments from all are welcome as the Integrated Project Team develops its work.

DAA Mcabe discussed OECA’s work to evaluate what kinds of data has to be sent to EPA.  

Delaware asked if there was a way to include qualitative descriptions of the large amount of work that is done to get facilities into compliance that does not result in a formal enforcement action.

OECA agreed this information should be shared and had value.  However, activity measures are necessary to capture some minimal baseline to gauge performance.  Also, the SRF does include sections on informal action and appropriate credit is given for the results achieved through those mechanisms.

Oklahoma emphasized that states do not choose to withhold data, rather, costs associated with providing data are overwhelming state budgets.  OECA acknowledged the budget problems and encouraged states to send EPA accurate cost information so they can better inform OMB/Congress and all stakeholders.

Hawaii asked how TMDL and compliance data might be integrated.  OECA responded that right now it is not integrated but they are working with OW on solutions.

Vermont raised the question of SEPs, and where the money is directed, for example directing money to a nonprofit watershed group and described opposition from EPA’s regional office on this practice.

OECA was unaware of this opposition to state’s implementation of SEPs but described the pressure from DOJ, Congress, IRS as all placing expectations on EPA to collect cash penalties.  The SEP policy developed in the 90s found an ideal compromise position that enables each case to be reviewed on its own unique merits and serves as the best guidance for resolving any state/EPA questions.

Oregon described its SEP policy as an example that retains deterrent value and balances environmental goals at the same time.  Florida expressed support for this policy.  Indiana described its agreement (memo) from EPA’s regional office that gives deference to state SEP implementation.  Experiences across the states appear mixed; Michigan’s legislature is concerned about who benefits from SEPs and if enough is repaid to the community, Nevada described a countervailing pressure.

SRF:  OECA continues to work on the four issue papers on the following topics:
-Data entry and reporting problems
-Identification and reporting of significant noncompliance/high priority violations

-Timely and appropriate enforcement

-Calculation and documentation of penalties
A fifth section will be added to the SRF reports that clarifies performance expectations and defines the minimum levels for state programs.  OECA acknowledged that the existing MOUs across different states are not clear in defining these expectations.  Further, the first round of SRF reports were described as inconsistent and reflected both state and regional interpretations.  Next round of reports will be based more in quantitative analysis.  OECA reiterated the primary emphasis is to ensure there is a level playing field of environmental enforcement, and that a lack of standard operating procedures for data transmission/exchange came through in the recent NYTimes article and first round of SRF reports.  

OECA identified and asked for reactions on the possible causes of issues found in the SRF reports:

-lack of training

-lack of resources or capacity

-lack of will (fundamentally differing views) on how vigorously rules are enforced 

South Carolina experienced a conflict between the checklists used by program offices and the SRF checklists.  Inspection reports was cited as an example. South Carolina used as an example where they were cited for not collecting information not directly related to the violations (i.e., # of employees per facility). 

Lisa Lund replied by saying the EPA Inspector General reviewed ECHO and found no issues, so they will now be turning their focus to the EPA/state relationship as a future audit.  Catherine McCabe acknowledged that organizational stovepipes are a challenge, but OECA will work closely with program offices like OW.  

Oklahoma was encouraged by OECA’s commitment to clarify expectations in a new section (described earlier) in the SRF, and expressed concern that EPA regional staff have enough resources to follow through on these clarifications and also do their direct implementation work – resulting in possible difficult choices for regions and HQ at EPA.  OECA responded with the possibility of annual planning between states and EPA (see recommendation #1 from the forthcoming CWA action plan described earlier) as a means to reconcile these choices.  Oklahoma stated that more frequent dialogue would be needed than just annual, which OECA supported.

Colorado asked for more explanation as to why EPA HQ wants particular information and why SRF report recommendations are viewed as deficiencies, which then make it difficult to sign off on PPAs.

National Enforcement Priorities:  OECA described the current and future set of enforcement priorities that are under development.  ECOS previously supplied comment on these priorities, (www.ecos.org/section/policy/letters/?committee=6).  OECA then invited states to share their highest priorities and what items should be removed from EPA’s list, as they prepare a FR notice in November, a national meeting in Dec/Jan, with the goal of finalizing the priority list by end of January 2010.

Nevada expressed concern about mineral processing and other issues.

Idaho asked how items will be removed from the priority list. OECA responded that a team of HQ and regional staff review each issue against the critieria set in OECAs outgoing letter requesting comments.

Delaware asked about enforcement consistency and the need for clarity on point sources as an example.  OECA agreed this is important.

South Carolina restated the importance of regular dialogue – perhaps quarterly – as a means of setting priorities and adjusting them.  OECA agreed and plans to engage ECOS leadership as an immediate next step, particularly the Compliance Committee chairs.

Missouri raised the question of state equivalency (exact match versus reasonably similar) within the context of major/minor inspections.

Tennessee questioned the utility of comparing national versus regional priorities.  Differences in scale and impact might make comparisons meaningless.

Other Issues – Small Business Compliance Assistance: 

Steve Chester, Chair of the Compliance Committee (Michigan) described the collaboration with OECA on expanding the compliance assistance given to small businesses to go beyond Clean Air Act requirements.  

By working with EPA’s Environmental Assistance Network, which encompasses managers and staff from all of U.S. EPA’s Program Offices including OECA will begin discussions with leadership from the states to move beyond the restrictions on the Small Business Environmental Assistance Programs that limit their actions to only developing air compliance assistance tools and initiatives. 
A common thread in these discussions will be building capacity of national, regional and state assistance through seamless collaboration, leveraging of resources, and customer driven approaches.  
These services will be integrated throughout the entire regulatory process from rule development, to implementation, to enforcement.  
The dialogue will address the duplication of efforts that currently exist at the state and federal levels, how to best share our limited resources, and how we can ensure that those impacted by new regulations receive timely, understandable and consistent interpretations of the rules. The current economic conditions facing small businesses makes comprehensive compliance assistance even more critical than before.

OECA will be working closely with regional staff to develop strategies to expand compliance assistance.

Arizona encouraged OECA to make compliance assistance a national priority. 
