August 5, 2009

Dear Assistant Administrator Giles:


Thank you for a productive conference call on July 31, 2009 regarding the development of the 90-day action plan for Clean Water Act enforcement currently underway in the Office of Enforcement and Compliance Assurance.  We appreciate the opportunity to provide input to this action plan and look forward to continuing this dialogue as the plan evolves and the ECOS Annual Meeting approaches on September 21-23 in Whitefish, Montana.

ECOS strongly supports the three priorities of increasing transparency, raising the bar of performance, and transforming information technology as expressed in Administrator Jackson’s memorandum of July 2, 2009.  As we discussed on the call, an important step will be clarifying the existing enforcement program guidance across all programs.  The concepts and definitions used in assessing program performance should be clarified and universally understood. 

A critical element in the Administrator’s priority for transparency will be addressing the challenge of EPA and state data systems.  Any meaningful improvement in transparency must be built on a foundation of accurate data.  State and EPA data systems are currently unable to effectively communicate the condition of water quality.  Neither PCS nor ICIS-NPDES contained sufficient data in 2007 when the state reviews were conducted.  The information presented to the Administrator (drawn from ECHO and PCS) was in a similar condition. These issues have still not been resolved. EPA systems do not allow accurate data to be transmitted, nor do they support corrections of data in a timely and accurate manner.
On July 29, ECOS leadership expressed broad support for the Exchange Network in a letter to Administrator Jackson.  We reaffirm the need for states and EPA to cooperate on designing and implementing an effective solution for sharing and publishing accurate and consistent data.  A well designed data exchange is the foundation on which we can build tools that provide reliable public access to high quality information.  This would be a significant step towards the Administrator’s goal of moving EPA’s information technology into the 21st century.  By supplying data to the Exchange Network nodes, states will meet the mutually agreed-upon data standards. EPA can then access that data (along with the public) and all stakeholders will have consistent, reliable information.  


More broadly, ECOS offers a set of guiding principles for consideration at this early stage in the development of the action plan, most of which were addressed during our conference call:
1) EPA and the states have shared responsibility, mutual accountability, and complimentary roles in assuring that the nation’s waters are clean.  

2) The action plan for improving transparency, enforcement quality, and information technology must be based on sound data and objectively defensible analysis.  The public and all stakeholders need easy access to information about the quality of our nations’ waters, the causes of pollution, and (state & federal) agency actions to address polluted waters.  
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3)  One essential component of environmental protection is environmental compliance/enforcement. The purpose of environmental enforcement should be made clear.  Compliance and enforcement terms expressed in EPA guidance should be clearly defined, easily applied, and universally used.
4) The State Review Framework (SRF) is a tool for assessing state and federal enforcement programs and ensuring national consistency. The methodology for the SRF and the conclusions drawn from the SRF should also be transparent and objectively defensible.
5) Improving transparency is dependent on accurate data.  This is a shared responsibility for states and EPA.  

6) To increase the accuracy of information, systems for exchanging data and providing public access should be based on the Exchange Network. These systems must be designed in such a way as to allow states and EPA to make information available to each other and the public through their Exchange Network Nodes.   

7) The action plan should strengthen the EPA-state partnership, and include requirements for EPA as well as the states.  Any new activities by the states to enhance national data on water quality and associated agency actions must be adequately resourced and/or resource neutral.  
ECOS would welcome the opportunity to work with EPA on accurately characterizing the contributions of compliance assistance and recognizing that enforcement action tabulations are an incomplete picture of state programs.  This would be a longer term effort but we believe it to be an important part of raising the bar of enforcement program performance.  

Thank you again for the opportunity to share our perspectives.  We look forward to continuing the dialogue as this action plan is developed.

Sincerely,
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Michael Linder

President, Environmental Council of the States

Director, Nebraska Department of Environmental Quality
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Steven Chester

Chair, ECOS Compliance Committee

Director, Michigan Department of Environmental Quality
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Cindy Tuck

Vice-Chair, ECOS Compliance Committee 

Undersecretary, California Environmental Protection Agency
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Thomas Easterly

Chair, ECOS Water and Ecosystems Committee
Commissioner, Indiana Department of Environmental Management
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David Paylor

ECOS Past President

Director, Virginia Department of Environmental Quality

