Frequently Asked Questions
about 
ECOS’ Solution to Clean Water Act Problems

ECOS has proposed a definition of “Waters of the U.S.” to replace the definition currently in the Clean Water Act (CWA). ECOS has also proposed changes to the Act that make it easier for a State to operate the Section 404 permitting program (sometimes called ‘dredge and fill’) in lieu of the federal government. 

Does ECOS support the Clean Water Restoration Act?

ECOS agrees that congressional action is needed to address the impacts of the court cases on the Act over the last few years. We have suggested some alternatives to the bill that we hope will be adopted.

What do we mean by “State administration” of Section 404?
The Act was originally created (like most federal environmental acts) to encourage State governments to take a leadership role in the day-to-day operation of the act.  For example, water discharge permits (NPDES) are mostly issued by the States now, as well as watershed standards, water monitoring, enforcement and many other aspects of CWA implementation.  States work with the U. S Environmental Protection Agency (EPA), which retains oversight of the programs delegated to the States. However, a State must demonstrate that it has capacity and laws suitable to operate the various CWA programs in order to get delegation for each of the programs in the first place. If a State meets the requirements to run a program, then EPA must give the State delegation – but EPA retains its oversight role.  Section 404 of the CWA specifically speaks to the opportunity for States to administer their own permit program in place of the federal 404 permit program, operating under State rather than federal law.   
How does oversight work? 

States that have a assumed administration of the Section 404 program file an annual report describing how the State is meeting the requirements of the act.  In addition, EPA reviews certain individual permits as agreed upon in a memorandum of agreement with the State.  This is usually a small number--2%-5% of all the permit applications processed annually by the State based on the experience of States currently administering in the program.  This includes permit applications that EPA is required to review including actions that may affect endangered species, critical areas such as national parks, sites identified or proposed under the National Historic Preservation Act or components of the National Wild and Scenic Rivers Act.

If EPA determines that a State is issuing a permit that is not consistent with Section 404, including compliance with the 404 (b) (1) Guidelines; it can veto an individual permit; processing of that permit application then reverts to the Corps.  EPA can also revoke a State’s authorization to administer the Section 404 program if EPA determines the State is no longer meeting the requirements.
What is “partial” 404 Program assumption?

Partial 404 Program assumption would occur when a State is ready to operate some parts of a program, but not others. With respect to the Section 404 program, States may be ready to manage the general permits, but not individual permits. Or, a State may have an existing tidal or coastal wetlands program, but not one for inland, fresh-water wetlands.  Partial assumption means that the State and federal government would split the duties of 404, until such time that the State is ready to assume all parts of the program.  
If a State administers the Section 404 program, won’t there be duplication in federal and State efforts?

There already is duplication under the current system, because States are entitled to have their own wetland protection programs and roughly 20 States do have State permitting programs for some or all dredge and fill activities in waters in their State.  State administration of the 404 Program will reduce the duplication, even in States that only assume a partial program because the State’s requirements and the 404 requirements will be rolled into a single permit application.

Won’t there be confusion about whether a land-owner should contact the State or the federal government for a 404 permit?

When a State assumes administration of the Section 404 Program, the State and the federal government make a significant effort to educate the public and others (like consulting firms which often prepare permit applications) about the changes. This effort continues for as long as it is needed.  Moreover, in States like Michigan, coordination between State and federal agencies has resulted in joint permit application forms that can be submitted to either agency, ensuring that the correct agency is always contacted.  
How will Threatened and Endangered Species be protected if a State takes on the 404 program?

Under a State 404 program, the permits issued are State permits under State statutes and authorities; they are no longer federal permits.  Because they are not federal permits or actions, Section 7 of the Endangered Species Act, the federal consultation provision, is not triggered. However, Section 10 consultation under ESA does apply and this provides substantial incentive for the State to work cooperatively with FWS, NMFS and EPA during the 404 approval process and to address potential impacts to endangered species resulting from permitted activities.

How does this work?  

When a State applies to take over the 404 program, EPA reviews the application and is required to forward the application to COE, FWS and NMFS for comment.  In addition federal statutes and regulations (40 CFR 233), require US EPA (along with FWS and NMFS) to review permits that potentially impact endangered species. EPA then decides what action to take, including placing conditions on the permit or prohibiting issuance of the State permit.  If EPA vetoes the State permit, processing of the Section 404 permit reverts to the Corps; at this time ESA Section 7 consultation occurs as with all other COE permits.
What about other federal statutes such as the National Environmental Policy Act (NEPA)?

Review under the National Environmental Policy Act is not required under a State administered 404 Program, because permit actions will no longer be a federal action.  However, many States have their own State environmental policy act with similar requirements.  In addition, all permits must comply with the 404(b)(1) guidelines or provide protections that are at least as protective as the 404(b)(1) guidelines.  The (b)(1) guidelines contain analyses very similar to the analyses required for an environmental impacts under NEPA. The same is true for other Acts such as the Historic Preservation Act, Essential Fish Habitat Act, and others that are addressed in the (b)(1) guidelines or their principles are covered by the guidelines.   
What will be the role of the US Army Corps of Engineers in a State that has assumed administration of the Section 404 Program?

The role of the Corps is negotiated through a memorandum of agreement between the State and the Corps during program assumption.  The Corps retains responsibilities for keeping harbors and shipping lanes clear for use by commercial shipping, and has traditionally retained responsibility for Section 404 permitting in waters subject to Section 10 under the 1899 Rivers and Harbors Act.    The added ability in the proposed changes to negotiate State administration in Section 10 waters and adjacent wetlands where there is no concern for maintenance of shipping would enhance opportunities for 404 program assumption 
The Corps would also continue to process permits for those waters and/or activities where the State has not yet assumed the responsibility for the 404 program under partial assumption.  Finally, in the event that the EPA objects to issuance of an individual permit by a State, the permit processing for that permit reverts to the Corps.  
Won’t States be more lenient (or stricter)?

States have been issuing environmental permits on behalf of the federal government for over 30 years for air, water and waste programs. These efforts to meet the federal requirements occur under the regular review of the US EPA, a process called “oversight.” In short, a State cannot be more lenient than the federal minimum standards allow. In fact, many States have additional environmental protection laws of their own that must also be followed. 

ECOS recognizes that it is in the interest of the States to maintain national standards for resource protection and a “level playing field” under Section 404 (a) to provide protection for migratory species; (b) to maintain water quality and water quantity that is potentially impacted by upstream States; and (c) to avoid unfair economic competition for development.  
How does a State administer Section 404 Program handle Citizen Suits?

Under the Clean Water Act citizen suits allow citizens to sue the Environmental Protection Agency if it fails to carry out a program consistent with the statutes and regulations.  A citizen suit provision is not required as part of the State assumption process.  However, the opportunity for public input and comment is required to comply with the 404(b)(1) guidelines.  States may have additional opportunities for public input or citizen suits under their own laws.  In addition, a citizen suit could also be filed against EPA for not doing appropriate oversight of the State’s program.

What is the term “functionally equivalent” all about?

 “Functionally equivalent” addresses the States’ desire to meet the goals of the CWA without using the exact words or setting up identical operating procedures as the federal government. It does not affect standards. It does not weaken protection or exempt certain types of waters including wetlands. It allows States to continue to use their own rules and processes that achieve or go beyond the federal 404 program to implement State administered 404 Programs.    For example, States may seek to integrate stormwater and wetland permitting.  A State may have a State-specific delineation methodology that identifies the same areas as wetlands.  A State may want to reference enforcement provisions already included in other State statutes.  This approach has been used in other parts of the Act for 30 years.
Why is a new wetland grant program included?
Unlike other parts of the CWA, few States and no tribes have taken on section 404.  One of the chief reasons has been that, unlike programs such as the NPDES program, the Section 404 program does not have a grant implementation program to support State administration.  The current wetland grant program is only authorized to fund ‘development activities’. This is because the authority for these grants comes from 104 (b)(3) which states these monies cannot be used for implementation.  The new wetland grant program would authorize funding for both development and implementation activities.
Where is “navigable”?

The definition of “waters of the US” that ECOS proposes using is the definition currently in the COE and EPA regulations and does not contain the word “navigable.”  Throughout the Act the term “navigable” was often used to refer back to what is now labeled “waters of the US,” so we have also proposed substituting “waters of the US” for “navigable” in such instances.  However, in certain other places where “navigable” is used, it is not used to describe waters of the US. In those places we suggest the word should be retained. 
We note that the definition we propose retains terms such as “interstate commerce” and “foreign commerce” which we think is appropriate.  
The term navigable and in particular defining “traditionally navigable waters” has become problematic as applied to jurisdictional decisions following the Carabell/Rapanos Supreme Court decision.  It is contributing to 3-6 month delays in making decisions on what waters are regulated under the Clean Water Act.    
Won’t the courts overrule the new definition of Waters of the U.S.?
Most of the legal scholars we consulted do not think so, but no one can predict the outcome of a court’s review. ECOS is proposing a very specific definition, which was in use prior to the SWANCC and Carabell/Rapanos Supreme Court cases, but was in regulation and not in the statute. Most experts think having this definition in the statute (as opposed to in regulations) will matter a great deal. On the issue of State administration, ECOS thinks it is very unlikely indeed that the courts would overrule the approach we have taken.
What is ECOS? 
ECOS is the Environmental Council of the States, a non-profit, non-partisan association of the States’ environmental agency leaders, located in Washington, D.C. See www.ecos.org for details.
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