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With the court cases of recent years and the final Supreme Court ruling, consistent protection of the nation’s wetlands and other waters under the Clean Water Act is very much in doubt. Government’s ability to issue the permits needed to protect waters while allowing sustainable growth is also jeopardized due to uncertainties about how to proceed administratively. The States’ environmental agencies suggest a solution that will protect our nation’s waters while allowing economic growth.

The solution has two parts. ECOS sees these two parts as working together to resolve our current situation. First, we suggest that the definition of waters used in the federal regulations be placed into statute to reflect the meaning of “waters of the U.S.” prior to the court cases. This simple action would restore the regulatory situation to where it was before, without need for further interpretation. We do not include the word “navigable” in the definition because the federal regulations to which we refer do not. Because Congress has many justifications for its jurisdiction over the waters of the United States, it may use more than just whether a body of water is navigable. States do not believe that the use of the previous regulatory definition either broadens or lessens federal authority, nor causes a loss of states’ rights.
Second, we suggest that delegation of the federal wetlands program to the States be made a viable option, like nearly all the other national environmental programs are. Under the Act, States may seek to implement the section of the Clean Water Act (Section 404) that governs dredge and fill activities in wetlands and other waters. Currently, a complex delegation process is in place and federal funding for States cannot be used to implement the program. These are the two main reasons why only two States run this program. There are a series of relatively simple steps that can be taken to streamline this process that include: 1) a clear statement to US EPA that it is authorized to provide states grants to implement wetlands protection programs, and 2) a process that allows states to take partial delegation by activity and/or geographic location, and allows them to implement functionally equivalent wetlands protection programs (a program that achieves equal or better results but which uses processes that do not have to mirror the current ones used at the federal level). 

There are many advantages to having States operate this program. States have an outstanding track record with the other air, water, waste, and drinking water programs they already manage on behalf of US EPA. States, in fact, already implement 96% of all the programs that can be delegated to them by the US EPA. Under the Clean Water Act, 45 States already issue permits, and all 50 manage watersheds and issue water quality standards on behalf of EPA. States are also much more knowledgeable about local conditions, and in particular the conditions of the watersheds in which wetlands occur. States can (and do) enact more stringent standards for wetlands when the legislatures and Governors agree that such action is warranted (such as for isolated wetlands). 

The US EPA conducts oversight of all federal environmental programs that are delegated to the States, assuring that the federal minimum standards are met and that national consistency exists. Finally, States are a bargain because their costs are considerably less than those of the federal government. 

In addition to operating most of US EPA’s delegable programs, States conduct 96% of the nation’s environmental enforcement, are responsible for collecting 94% of the data in the nation’s biggest environmental databases, and are providing their own annual funding for environmental programs that is bigger than US EPA’s entire budget. 

For further information and access to ECOS’ resolutions on these matters, see www.ecos.org or contact:

R. Steven Brown

Executive Director

Environmental Council of the States (ECOS)

444 N Capital St NW

Suite 445

Washington DC 20001

sbrown@sso.org
202-624-3667
ECOS’ Resolutions on this matter:
Clean Water Act Jurisdiction Issues Require Clarification from Congress
State Delegation of Clean Water Section 404 Permit Program
ECOS’ Letters on this matter:
Letter to Oberstar with ECOS Definition of Waters of the US  















