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Draft Meeting Notes

Amey Marrella, Water Committee Chair, provided opening remarks and introduced the meeting’s first speaker, Mike Shapiro, Deputy Assistant Administrator of the Office of Water, USEPA.

I.  Mike Shapiro covered the following areas in his remarks:

· CWA Jurisdiction

· State Bond Match Issue

· Funding for State Water Quality Programs

· Office of Water’s Climate Change Strategy

CWA Jurisdiction

The 2006 Supreme Court landmark decision is providing new challenges regarding interpreting the regulatory meaning of the waters of the U.S.  Agencies have to look on a case-by-case basis and find significant nexus which has complicated the decision making process.  To provide clarity for those in the field, USEPA issued guidance in June 2007 with the Corps of Engineers laying out issues.  The guidance was immediately effective due to the urgency to issue permits.  Also opened interpretation for 6 months and extended 45 days.  Now deciding what to do in terms of next steps.  USEPA is continuing to implement guidance and it realizes it hasn’t clarified all the issues to date.  There will probably be court decisions down the road.  No decisions have been made on what to do in terms of modifying guidance.

State Match Bond

It has been the USEPA’s policy that states in matching fed government grants could issue bonds for the state match portion.  Recently the IG, as a result of a review, concluded that this policy was a bad policy because it was reducing the size of the revolving fund and recommended that USEPA eliminate the policy.  The IG’s recommendation has been controversial with states, and USEPA did not respond positively to the IG’s recommendation.  The FY2009 President’s budget proposal is silent on the issue.  States still have the option of matching.  The policy has not gone away and it continues to be debated.  The IG wants to elevate the debate to the Audit Review Board (ARB).  

Q:  What is authority of ARB?

A:  When a stalemate exists between the IG and a lead program office or region, the ARB makes a judgment within agency.

State Grant Budgets

There are three program grants related to Clean Water including 106.  

· In 2008, $18.3M was allocated to the monitoring program. Nine million of that goes to the states to implement monitoring.  Monitoring initiative will extend to rivers from lakes and streams.  Mr. Shapiro noted that probabilistic monitoring is not the sole solution to having a good monitoring program but he encouraged states to use probabilistic monitoring approaches.  USEPA is developing incentives to use this approach.  

· Permit Fee Proposal

· Rule has not been finalized

· USEPA is continuing to move forward with the rule

· 2008 baseline year

· Would be effective for 2009

· Wetlands grants have gone up about 2 million dollars.  Challenge is that they are capacity development programs.  Modest increase over last few years

· 319 grant program has declined by over $35M from 2004 to 2008.  USEPA recognizes that this has created hard choices for states and USEPA is focusing resources in this area as effectively as it can.  Want to work with states to tell a better story about what’s happening in the non-point source area.  This has been one of the toughest programs to tell the accomplishment story as effectively as we can.  

National Water Climate Change Strategy

A year ago in March, Ben Grumbles created a work group to look at implications of climate change for water programs.  USEPA held a brief round for stakeholder input including discussions with states.  Most of process took place internally at USEPA (OW and ORD).  In March 2008, USEPA published a draft strategy with comments due on May 27th.  The draft articulates important challenges for the water program including sea level rise, increased storm intensity, and increased drought.  More rain in other parts of country will challenge stormwater programs.  Other issues include earlier snows, and snow melts.  Have to try to begin to get our arms around the adaptation of our programs that take into account implications of climate change.  Looking at approaches for managing programs (e.g., green infrastructure, conservation efforts, etc.).  Also looking at consequences for drinking water programs and wetlands programs (losing critical coastal wetlands).  The draft report talks about a mitigation strategy, underground injection, educating water community in regards to new roles, and the expected management challenges for water programs.  A draft of the draft report is available for public comment at  www.epa.gov/water/climatechange.  This is just the beginning of a dialogue.  Working with an ASIWPCA subcommittee and also with ASDWA.  This is a challenge for entire water community that will also provide opportunities for us.

Q: NC appreciated mitigation banking rules.  What has reaction been?

A:  Reaction has been mixed.  Continuing emphasis on wetlands that are there.  Didn’t meet universal acclaim.

Q:  Comment about permit fee.  This is politically difficult for some states.  In my state we can’t mandate something for a municipality.  At this point, my state’s program is funded 35-40 percent by permit fees.  Are other states close to the 75% or higher threshold?

A:  The proposed rule is to encourage states to move in that direction.  Around 30 states have permit fees but only a small fraction covers a very high percentage (only 1-2 states)

Q:  So does it then just become an effective cut?

A:  It will be a relatively small amount of money and divided among states that meet the criteria. 

Q:  What time line to you have to revisit Rapanos guidelines that you put forward?  Causing enormous problems.  Testified on Oberstar bill.  Have intermittent and ephemeral waterbodies in AZ.  Need help from USEPA.  At least recognize the unique set of circumstances in state of Arizona.

A:  Hearing this from others.  Fairly intense discussions are going on now.

Q:  What kind of response have you had regarding your CAFO rules?  

A:  Most comments don’t come in until the end but thus far we are hearing positive reaction from the Ag community regarding the supplemental proposal regarding decertification option and option for nutrient management plan.  The environmental community is critical of certification option and sees it as a loophole against meaningful enforcement of permitting requirements.  

Q:  Apologize in advance.  Necessary to say things for the record.  When we’ve met with various water folks, we get responses like we’ve discussed this at ECOS.  

I believe we’re one of two states that is fee funded and would see a benefit from the permit fee incentive rule but we’re opposed to the rule for a number of reasons.  It feels like an attempt to pit states against one another.  If USEPA is going to have any credibility, it has to acknowledge the fact that it hasn’t received any positive remarks on rule.

Q:  Has the Permit Fee Incentive Rule gone to OMB?

A:  Not sure.  Don’t think a formal package has gone.

Q:  Regarding the Rapanos issue, whatever solution USEPA thinks is appropriate that it doesn’t throw the baby out with the bathwater.  Release something that helps states but doesn’t penalize those with programs in place.

II.  Mark McDermid of Wisconsin presented Mike Shapiro with a certificate of appreciation for the work USEPA’s Office of Water has done related to the Water Quality Exchange.  

III.  Discussion of Resolutions

Resolutions that passed include:

· Small Community Challenges 
· ECOS Urges Congress to Reauthorize and Fully Fund the CWSRF
· Clean Water Act Jurisdiction Issues Require Clarification from Congress
· State Delegation of Clean Water Section 404 Permit Program
IV.  Tom Easterly of Indiana gave the following presentation, Great Lakes and the Gulf of Mexico.  

V.  David Paylor of Virginia gave the following presentation, 

 Virginia's Nutrient Credit Exchange Program.

VI.  State Water Infrastructure Initiatives

Sandi Allen discussed her new role as Director of Clean and Safe Water Infrastructure Funding Initiative in New York.

· Challenging in NY to make sure making improvement in water quality are taking place as municipalities are being stressed (CSO, SSO, nutrients to deal with and treat to protect water).  

· Huge challenge coming forward.  In need of vast resources to pay for what is needed.  

· Will be working on a sustainable water infrastructure funding plan.  

Barbara Sexton of Pennsylvania discussed a new initiative proposed by Governor Rendell, the formation of a Pennsylvania Sustainable Water Infrastructure Task Force. 

· First meeting of the Task Force was on April 14, 2008 and a final report is expected on October 31st.

