“Recycling America’s Brownfields Act”

III. Tools to Help Free the Mothballed Brownfield Sites
“Recycling America’s Brownfields Act”

Promoting State Institutional Controls Programs 
Current Situation & Problem  

Brownfield redevelopment strategies that use various institutional and engineering controls (collectively referred to here as ICs) – approaches ranging from deed restrictions to capping and installation of monitoring wells – are now widely used, and interest in them continues to grow.  

Most states allow – even encourage – use of ICs as part of the cleanup remedy for sites taken through voluntary cleanup programs (VCPs).   The majority of the thousands of sites that receive VCP sign off each year have used some sort of institutional or engineering control in their remediation plan.  And numerous examples illustrate that such IC strategies can lead to deal-making cost savings, while remaining protective of human health and the environment.   

However, widespread IC use has raised concerns in some quarters (among neighborhood activists, among lenders and tenants, for example) that they are being inconsistently applied, and sporadically monitored.  Therefore, a brownfield reauthorization statute should anticipate these prospective issues and provide a way to address them over the next few years.   These IC issues include: 

· Providing a more consistent and credible way to show neighborhood residents and adjoining property owners that ICs do work, and can remain protective of human health and the environment;

· Assuring that state VCPs or other response/enforcement programs have enough staff to monitor the growing number of sites that employ institutional and engineering controls, and enforce ICs as necessary; 

· Requiring states to define and adopt some sort of regular schedule for reviewing ICs at each site using them in the context of a VCP determination; 

· Requiring states to have adequate staff and other resources in place to carry out this periodic IC review;  

· Putting an outreach mechanism in place to transmit the findings of the regular state IC review in a usable form to those who would be most directly affected if the institutional or engineering controls failed.    

Example

Cost saving  ICs have been integral to the success of projects such as:  

· Industri-plex complex in Woburn, MA

· OENJ Elizabeth Metro Center, in Elizabeth, NJ

· Chester Waterfront Redevelopment Park, in Chester, PA

· Chicago Manufacturing Campus, in Chicago IL 

· Cimarron Center commercial redevelopment, in Sand Spring, OK

· Westside Business Park, in Kansas City, MO 

· Bay Street mixed-use development, in Emeryille, CA 

All of these projects have won the Phoenix brownfield revitalization award.   

Proposed Approach

Reauthorization language should require states, as a condition of the bar on federal enforcement action, to use some portion of their Section 128(a)(2) brownfield grants to develop a plan for establishing, monitoring, and enforcing appropriate institutional control mechanisms designed to assure that all future uses of brownfields sites are consistent with any restrictions placed on such sites. 

To accommodate these changes, this reauthorization proposal suggests (as noted above) increasing current Section 128(a) appropriations for brownfield grants to states from the current level of $50 million to $70 million in FY07, rising to $120 million in FY 2012 and thereafter.   

Proposed Legislative Language
CERCLA Section 128(b)(1)
(C) Public record 
The limitations on the authority of the President under subparagraph (A) apply only at sites in States that: 

(i) maintain Maintain, update not less than annually, and make available to the public a record of sites, by name and location, at which response actions have been completed in the previous year and are planned to be addressed under the State program that specifically governs response actions for the protection of public health and the environment in the upcoming year. The public record shall identify whether or not the site, on completion of the response action, will be suitable for unrestricted use and, if not, shall identify the institutional controls relied on in the remedy. Each State and tribe receiving financial assistance under subsection (a) of this section shall maintain and make available to the public a record of sites as provided in this paragraph.

(ii) By September 30, 2008, produce a plan for establishing, monitoring, and enforcing appropriate institutional control mechanisms designed to assure that all future uses of brownfields sites are consistent with any restrictions placed on such sites.  After September 30, 2008 states must submit annual progress and monitoring reports relative the implementation of the institutional controls plan.
Section 128(a)(3) of the Brownfields Revitalization Act is replaced as follows –

3) FUNDING.—There is authorized to be appropriated to carry out this subsection $70,000,000 for FY2007, $80,000,000 for FY2008, $90,000,000 for FY2009, $100,000,000 for FY2010, $110,000,000 for FY2011, and $120,000,000 for FY2012 and in fiscal years thereafter.  

“Recycling America’s Brownfields Act”

Promoting State and Local Environmental Insurance Programs 
Current Situation & Problem  

The 2002 federal brownfields reforms, as well as similar reforms that have been adopted by states through their VCP programs, have established excellent innocent purchaser liability protections relative to state and federal enforcement action.  This reduces but does not eliminate the uncertainties that tend to make brownfields investments more risky than greenfields investments.  There are two principal risks that remain are:

· That cleanup costs will exceed that predicted by the environmental site assessment;

· That positive project economics will be turned into a loss by a third party toxic tort lawsuit or other environmental liabilities, including Business Interruption due to environmental conditions and reopener provisions.

Environmental insurance is the primary vehicle to combat these remaining uncertainties.  Several states (Massachusetts, Wisconsin, and California) have recognized these risks and have adopted environmental insurance programs that offer discounted or subsidized premiums through pre-negotiated rates and terms.  The most advanced program is the Massachusetts Brownfield Redevelopment Access to Capital (Mass BRAC) program.  Created in 1998 by the Massachusetts Legislature and implemented by Mass Business Development Corporation, this program is helping to move 300 Brownfields in Massachusetts from contaminated unused or underutilized sites into cleaned up and redeveloped sites.  

Specifically, Mass Business entered into a contract with AIG Environmental® where AIG would provide to site owners or developers, Pollution Legal Liability and Cleanup Cost Cap Insurance at pre-negotiated rates and coverage.  Mass Business would subsidize the premium cost of the insurance to qualified developers.  Such subsidies ranged from 25% to 50% of the insurance premium cost.  This program has led to rapid growth in the Massachusetts Brownfield program:

· Number of Sites in Mass BRAC Program:  
300

· Dollar Value of Cleanups:  


$200 Million

· Investment and Loans by Developers:
$3.0 Billion

· Job Impact:  




20,000

· Program Funds spent on EI:  


$5.0M

Example

A highly successful project in Dorchester, Massachusetts illustrates the approach.  The Dorchester Bay Economic Development Corporation (DBEDC) turned a formerly contaminated 4.7 acre site into a place for new jobs and hope for the community.  The site was home to industrial use for 80 years and then abandoned for ten years before the DBEDC bought the site in 1994 and planned its redevelopment. A new building was opened on the site in 2002 which serves as the headquarters for a Boston-based marketing firm which designs, prints and distributes marketing materials from its two-story facility. The marketing firm’s new headquarters employs over 100 people, which includes some entry level positions. The firm offers job training for local residents in this lower income area of Dorchester to prepare them for some of these entry level positions. 

Proposed Approach

The Act should foster the use of environmental insurance at brownfield sites by supporting State, Local or Tribe-sponsored environmental insurance programs like the successful program in the Commonwealth of Massachusetts, which assist purchasers of environmental insurance who are remediating a brownfield through the state response program.  The Act should allow flexibility so that the grantee can use the funds to purchase and/or subsidize the premium of environmental insurance for various types of Brownfields, including coverage of multiple sites.  The Act should authorize $20 million annually for EPA to provide grants of up to $2 million to States, localities or Tribes for to support the establishment of environmental insurance programs for brownfields, with a 50% match from the applicant.     

Proposed Legislative Language
New section:

CERCLA 104 (k) (4) BROWNFIELD ENVIRONMENTAL INSURANCE PROGRAM

`(A) ESTABLISHMENT OF PROGRAM- The Administrator shall establish a program to provide -- 

(i) PLANNING AND FEASIBILITY ASSISTANCE - provide grants to states and eligible entities to plan and assess the feasibility of a subsidized/pooled environmental insurance program.  Eligible activities would include feasibility studies, cost-benefit analysis, evaluation of alternatives, assessment of non-federal funding sources, and preparing proposals for a pre-negotiated environmental insurance product.  Grants provided under this section may be up a total of $200,000 for two years.  Grants require a 25% non-federal share.

(ii)  OPERATING ASSISTANCE – provide grants to states and eligible entities to operate a pre-negotiated subsidized/pooled environmental insurance program.  Applicants must demonstrate the feasibility of the proposed program. The maximum grant is $2 million.  The maximum term of the grant is five years.  Grants require a 50% non-federal match.  Eligible activities include:  

(a) – the cost of providing subsidized environmental insurance to an eligible entity or a Bona Fide Prospective Purchaser for one or multiple brownfields sites, 

(b) – the cost of managing a discounted or subsidized pre-negotiated environmental insurance program. 
(iii)  RANKING CRITERIA – The Administrator shall develop ranking criteria for reviewing applications under this section.  The criteria shall include:

(a) – the degree to which the applicant has demonstrated the capacity to manage the program;

 (b) – the degree to which the applicant has demonstrated demand for the program.
“Recycling America’s Brownfields Act”

Encouraging Local Government to 

Address Mothballed Sites 
Current Situation & Problem  

Local governments throughout the country have long recognized the harm abandoned and underdeveloped brownfield properties can pose to their communities. Properties that lie idle because of fear of environmental contamination, unknown cleanup costs, and liability risks can cause and perpetuate neighborhood blight, with associated threats to a community’s health, environment, and economic development.

Local government property acquisition authority is one of the key tools to facilitate the redevelopment of brownfields. Through voluntary sales or involuntary means including tax liens, foreclosures and the use of eminent domain, local governments can take control of brownfields in order to clear title, conduct site assessment, remediate environmental hazards, and otherwise prepare the property for development by the private sector or for public and community facilities.

Although property acquisition is a vital tool for facilitating the development of brownfields, many local governments have been dissuaded by fears of environmental liability. The primary federal environmental liability law, the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), was also amended to include liability defenses and exemptions that may protect local governments that acquire brownfields. Nonetheless, a substantial number of local governments avoid acquiring brownfield sites because of fear of environmental liability.    

Example

Allied-Signal (now Honeywel)
This 27-acre site, located downtown, on the waterfront near Baltimore’s famed Inner Harbor,

was heavily contaminated with chromium from Allied Chemical’s manufacturing operation

which closed in 1985. Allied-Signal carried out a $100 million cleanup/containment

remediation. In 2002, a partnership between Struever Brothers, Eccles & Rouse and H & S

Bakeries took control of the property. The site’s master plan called for the construction of

1.8-million square feet of mixed-use space and a number of internal streets. While these

streets were originally proposed to be constructed by the developer, the plans were turned

over to the City. The City Law Department was opposed to the City having any ownership

or right-of-way of land that had been the subject of the cleanup. 

They feared that in the future, if the containment remedy failed or if there were toxic tort lawsuits, the City could be the only deep pocket left in the chain of title to be held accountable. The Law Department’s point of view prevailed. The developer eventually figured out a way to develop the property with all private streets. The project was slowed significantly but currently plans are proceeding for the first major building on the site.

Proposed Approach

1. Liability protection for state and local government:  Two key provisions in CERCLA directly address the liability of local governments when they purchase property. Unfortunately, the two provisions are inconsistent, ambiguous, and confusing.  A unified and simplified liability exemption for local government brownfield ownership would lessen confusion and provide the certainty needed to cleanup and redevelop brownfield sites. The Coalition recommends two alternative approaches to statutory language that would clarify the liability of local governments when they acquire property that is, or may be, contaminated. 

2.  Give EPA authority to promulgate regulations.  With the ability to influence regulation, EPA could address many of the uncertainties and ambiguities in the current law.  It is unrealistic to expect legislation to anticipate all possible scenarios in which a local government may be liable for cleaning up and redeveloping brownfields.  Statutory reform is needed to grant EPA clear authority to draft regulations on the acquisition by local governments of contaminated property.  This authority would enable EPA to clarify ambiguities without Congressional action.
As discussed above, courts have issued rulings on the interpretation of the involuntary acquisition protections that conflict with other court opinions or with EPA’s interpretations of the same provisions. Under the recent Brand X decision by the U.S. Supreme Court,51 EPA may be empowered to resolve present and future conflicts in the courts through regulations. EPA currently does not “have authority to, by regulation, define liability for a class of potential defendants” under CERCLA.   Granting EPA clear authority to promulgate regulations on the definition of involuntary acquisitions would help to resolve ambiguities in the law.

Proposed Legislative Language
1. Liability protection for state and local government: 

The first approach would amend section 101(20)(D) as follows:  

“The term “owner or operator” does not include a unit of state or local government which:

a. owns a brownfield, as defined by section 101(39);

b. did not cause or contribute to contamination on the property; and

c. exercises due care with respect to any known contamination at the site. 

This exemption is limited to brownfield properties and it would protect local governments from Federal, state, and third party actions.

The second approach would amend section 101(20)(D) of CERCLA  to include language (shown in bold text on the next page) which would clarify that the acquisition of property by eminent domain would fall within this exemption.

“The term ‘owner or operator’ does not include a unit of State or local government which acquired ownership or control involuntarily through bankruptcy, tax delinquency, abandonment, through the exercise of eminent domain authority by purchase or condemnation, or other circumstances in which the government involuntarily acquires title by virtue of its function as sovereign.”

This approach would clarify a significant ambiguity in section 101(20)(D), and it could be used at any Superfund site. This varies from the first approach recommended by the Task Force, which applied only to brownfield properties. 

2.  Give EPA authority to promulgate regulations 

Add a sentence to the end of section 101(20)(D) of CERCLA to read as follows:  

“EPA shall have the authority to promulgate regulations on the liability of state and local governments as described in this paragraph.”  

“Recycling America’s Brownfields Act”
Extending Retroactive Bona Fide Prospective Purchaser Protections to Innocent Parties 

Current Situation & Problem  

The development of a retroactive application of the bona fide prospective purchaser protection would benefit all parties, including localities, that seek to clean up and revitalize brownfields.  The addition of the bona fide prospective purchaser (BFPP) protection to CERCLA in the 2002 brownfields amendments is the most significant liability exemption enacted to encourage brownfield development. For the first time, Congress allowed liability protection for entities that acquired property with prior knowledge of contamination. This is particularly important for brownfield development since potential purchasers almost always perform all appropriate inquiry prior to acquisition and therefore discover any contamination of the property.

However, there is a significant problem with the BFPP language – it only applies to properties purchased after the date of the 2002 brownfields amendments. Although grant funding has been extended retroactively to properties purchased before this date, liability protection has not. The BFPP protection would be significantly strengthened by extending its protections to all properties, regardless of the date acquired.   

Example

The “Save the Bay” project in Rhode Island – add more detail. 

Proposed Approach

The proposal established BFPP protection for innocent purchasers of brownfields properties without regard to when the properties were acquired, provided that the purchaser also complied with all other BFPP requirements, including “appropriate care.”
PROPOSED LEGISLATIVE LANGUAGE

Expand the Bona Fide Prospective Purchaser Language: 
Amend section 101(40) of CERCLA to read as follows: 

“(40) Bona Fide Prospective Purchaser. --  The term “bona fide prospective purchaser” means a person (or a tenant of a person) that acquires ownership of a facility after the date of enactment of this paragraph and that establishes each of the following . . . “ 

“Recycling America’s Brownfields Act”

Extending Bona Fide Prospective Purchaser Protections to Innocent Prospective Leaseholders
Current Situation & Problem
The current Brownfields Revitalization Act failed to clearly provide innocent prospective lessees of contaminated property BFPP immunities if the lessor is a party potentially liable for response costs at a facility. This blocks brownfield cleanup and encourages the “mothballing” of sites owned by large corporate entities, and those sites that are uncharacterized due to their owner’s inability to fund characterization or cleanup, and all prospective buyers’ unwillingness to risk the purchase of such uncharacterized property. 

Unless such large corporate site owners can be assured of control over the cleanup and future uses of their property, and developer/ground lease tenants can be assured of BFPP immunity, many important brownfield redevelopment opportunities will continue to be missed.  

Examples
1.
Larger corporate owners of highly contaminated brownfields are concerned that buyers, redevelopers and/or end users of such properties may fail to complete the cleanup to regulatory standards, or may breach remedial controls and cause a release.  If such owners could maintain control and oversight of the remediation and future land uses at the site through a long-term ground lease, their concerns would be addressed and cleanup initiated. The responsible party could be confident that the remediation would meet regulatory requirements and maintain contractual control over the cleanup and use of the property, oversee and inspect the property, approve sub-tenancies and all occupancy and use changes, and be protected through ongoing contractual remedies for unauthorized use by the lessee.   

2.
Sites owned by potentially responsible parties without the financial means to fund characterization and cleanup often find that potential buyers and lenders are unwilling to front the cost of characterization, or commit to the cleanup of an uncharacterized site.  If a developer could acquire control of the property under a long-term ground lease (rather than a purchase) and characterize it without CERCLA liability, and only had to make the property safe for its intended use after characterization, the above conundrum could be solved.


Proposed Approach

The BFPP definition should be amended to include innocent prospective lessees of contaminated property owned and/or leased by a party potentially liable for response costs. 

For such sites, an innocent prospective lessee would have to demonstrate that it performed all appropriate inquiries and meet all other BFPP qualifications that would apply to lessees. If property lessees and tenants of the owners of cleaned brownfields can obtain CERCLA liability protections after conducting all appropriate inquiries and complying with the “due care” or “continuing obligations” provisions of CERCLA, there may be an incentive for owners of mothballed properties to clean up and lease their properties.  
 
Proposed Legislative Language

Amend Section 101(40) of CERCLA as follows: 
“(40) Bona fide prospective purchaser. The term "bona fide prospective purchaser" means a person (or a tenant of a person) that acquires ownership or a leasehold interest of a facility after the date of the enactment of this paragraph [enacted Jan. 11, 2002] and that establishes each of the following by a preponderance of the evidence:”

. . . .

(H) No affiliation. The person is not--

       

(i) potentially liable, or affiliated with any other person that is potentially liable, for response costs at a facility through--

            (I) any direct or indirect familial relationship; or

            (II) any contractual, corporate, or financial relationship (other than a contractual, corporate, or financial relationship that is created by the instruments by which title to the facility is conveyed or financed, or by a leasehold interest acquired after the date of the enactment of this paragraph [enacted Jan. 11, 2002], or by a contract for the sale of goods or services); or

         (ii) the result of a reorganization of a business entity that was potentially liable. 

NOTE:  THIS SECTION UNDER REVISION

“Recycling America’s Brownfields Act”
Encouraging RCRA UST Voluntary Cleanups
Current Situation & Problem  

Under the existing federal brownfields law, (see section 128(b) “Enforcement in Cases of a Release Subject to a State Program”), Congress expressly provided landowners a federal enforcement bar under CERCLA §106(a) or §107(a) to all landowners/developers who have enrolled their brownfield site into an existing state clean-up program and are successfully completing (or have completed) the state prescribed remedial action plan.  This bar on federal enforcement was Congress’ method of streamlining the administrative process, reducing delay, and providing landowners/developers the prerequisite regulatory clarity needed to undertake brownfields redevelopment.  Under the existing federal brownfields law, Congress recognized the primacy of state clean-up programs to both determine clean-up standards for brownfields sites and confirm when those clean-up standards have been successfully achieved.  Unfortunately, Congress failed to extend those same critical incentives and enforcement protections for two categories of pollutants which are common on most brownfield sites such as petroleum from abandoned underground storage tanks and PCBs from electrical equipment, which are specifically excluded from the definition of an eligible “brownfield site” (see 42 U.S.C.A. §9601(39)(B)) along with additional statutory and regulatory barriers under TSCA and RCRA preventing these brownfield sites from being remediated under existing state clean-up program and brought back to productive reuse.

Example

Belinda Pesti, Cleveland’s Assistant Director for Economic Development, called the cost and liability issues associated with RCRA “the biggest issue facing the entire Cuyohoga River Valley in the City of Cleveland and its revitalization.  The City tries to steer clear of (ownership/liability for) any site with RCRA or PCB’s …because of major costs, unknown timelines, and duplication of process and oversight.” 

The current federal brownfields law protects qualifying prospective purchasers from both the liability for contamination caused by a previous owner and the risk of federal enforcement action because of prior contamination.  Because the existing federal brownfields law only applies to CERCLA liability, this prospective purchaser provision does not apply to the estimated 600,000 sites with USTs where a release of petroleum has potentially occurred.  Under the Resource Conservation and Recovery Act (RCRA), the federal statute that governs UST systems, anyone who owns a property which contains a UST system that was in use on or after 1984 may be considered an “owner” or “operator” of that UST system and is thereby potentially subject to RCRA liability, including compliance orders and civil penalties as high as $32,500 per day.  Unfortunately, the current “prospective purchasers” provisions under the existing federal brownfields law do not provide any protections against RCRA liability.  This failure to include a prospective purchaser provision in RCRA leaves developers and future owners of former UST sites unnecessarily at risk for future enforcement actions. 

Proposed Approach

The purpose of these amendments is to establish defenses to liability under RCRA’s underground storage tank program similar to those available under CERCLA for persons qualifying as bona fide prospective purchasers (BFPPs) and to persons cleaning up petroleum releases under State Programs.  Currently, under CERCLA, a person who qualifies as a BFPP (i.e., complies with the “all appropriate inquiry rule” prior to acquisition and takes certain other steps with respect to contamination at the property) is excluded from CERCLA liability.  In addition, CERCLA currently precludes EPA from requiring a federal cleanup at “eligible response sites” (i.e., brownfield sites) for releases that are being cleaned up under State Programs.  The amendments set forth below amend RCRA to provide similar relief under that statute by establishing that (1) that persons who qualify as BFPPs under CERCLA and who are not managing an underground storage tank (UST) or otherwise conducting commercial petroleum activities and are not subject to liability as an owner or operator of a UST; and (2) petroleum brownfield sites (a newly defined term) that are cleaned up under State Programs are not subject to federal enforcement under RCRA’s underground storage tank program.

PROPOSED LEGISLATIVE LANGUAGE

Amend RCRA as follows to add the term “petroleum brownfield site” as new subsection 6991(9):  

Sec. 6991. Definitions and exemptions

    For the purposes of this subchapter--

*
*
*
*
*

        (9)
(A) In general.  The term “petroleum brownfield site” means real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of petroleum or petroleum products excluded from the definition of “hazardous substances” under 42 USC 9601(14).



(B)  Exclusions.  The term “petroleum brownfield site” does not include any facility excluded from the definition of “brownfield site” under 42 USC 9601(39)(B).
Proposed Legislative Language
Amend RCRA Section 9003(h)(9) as follows to exclude BFPPs from the terms “owner” and “operator” in certain circumstances:  
Sec. 6991b. Release detection, prevention, and correction regulations



*
*
*
*


(h) EPA response program for petroleum

*
*
*
*
*

(9) Definition of owner or operator

       
(A) In general

           
As used in this subchapter, the terms ``owner'' and ``operator'' do not include a person that, without participating in the management of an underground storage tank and otherwise not engaged in petroleum production, refining, or marketing, (1)  holds indicia of ownership primarily to protect the person's         security interest, or (2) did not know and had no reason to know that any petroleum which is the subject of a release or threatened release at the property was disposed of on, in or at the property, or (3) is a bona fide prospective purchaser who does not impede the performance of a response action or natural resource restoration.

*
*
*
*
*


(D) Innocent Purchasers and Bona Fide Prospective Purchasers 



The provisions regarding all appropriate inquiries in subparagraph 9601(35)(B) of this title shall apply in determining a person’s liability as an owner or operator of an underground storage tank under subsection (A)(2), and the definition of bona fide prospective purchasers in section 9601(40) of this title shall apply in determining a person’s liability as an owner or operator of an underground storage tank for purposes of subsection (A)(3), except that for purposes of this subchapter all references to hazardous substances in section 9601(35)(B) and 9601(40) shall be deemed to include petroleum.

Proposed Legislative Language

Amend RCRA Section 9006 as follows to add a new subsection (e):  

Sec. 6991e. Federal enforcement

*
*
*
*
*

(e)
Enforcement in cases of a release subject to State program


(1) Enforcement


(A) In general



Except as provided in subparagraph (B) and subject to subparagraph (C), in the case of a petroleum brownfield site  at which—



(i) there is a release or threatened release of petroleum or a petroleum product excluded from the definition of hazardous substances under 42 USC 9601; and


(ii) a person is conducting or has completed a corrective action regarding the specific release that is addressed by the corrective action that is in compliance with the State program that specifically governs corrective actions for the protection of public health and the environment,

the President may not use authority under section 6991b(h) or 6991e of this title or recover response costs under section 6991b of this title against the person regarding the specific release that is addressed by the corrective action. 


(B) Exceptions



The President may bring an administrative or judicial enforcement action under this chapter during or after completion of a corrective action described in subparagraph (A) with respect to a release or threatened release at a petroleum brownfield site  described in that subparagraph if—



(i) the State requests that the President provide assistance in the performance of a corrective action;


(ii) the Administrator determines that contamination has migrated or will migrate across a State line, resulting in the need for further response action to protect human health or the environment, or the President determines that  contamination has migrated or is likely to migrate onto property subject to the jurisdiction, custody, or control of a department, agency, or instrumentality of the United States and may impact the authorized purposes of the Federal property;
 

(iii) after taking into consideration the response activities already taken, the Administrator determines that—




(I) a release or threatened release may present an imminent and substantial endangerment to public health or welfare or the environment; and



(II) additional corrective actions are likely to be necessary to address, prevent, limit, or mitigate the release or threatened release; or


(iv) the Administrator, after consultation with the State, determines that information, that on the earlier of the date on which cleanup was approved or completed, was not known by the State, as recorded in documents prepared or relied on in selecting or conducting the cleanup, has been discovered regarding the contamination or conditions at a facility such that the contamination or conditions at the facility present a threat requiring further remediation to protect public health or welfare or the environment.  Consultation with the State shall not limit the ability of the Administrator to make this determination.


(C) Public record



The limitations on the authority of the President under subparagraph (A) apply only at sites in States that maintain, update not less than annually, and make available to the public a record of sites, by name and location, at which corrective actions have been completed in the previous year and are planned to be addressed under the State program that specifically governs corrective actions for the protection of public health and  the environment in the upcoming year. The public record shall identify whether or not the site, on completion of the corrective action, will be suitable for unrestricted use and, if not, shall identify the institutional controls relied on in the remedy.  Each State and tribe receiving financial assistance under subsection (a) of this section shall maintain and make available to the public a record of sites as provided in this paragraph.


(D) EPA notification



(i) In general



In the case of a petroleum brownfield site  at which there is a release or threatened release of petroleum and for which the Administrator intends to carry out an action that may be barred under subparagraph (A), the Administrator shall--




(I) notify the State of the action the Administrator intends to take; and




(II)(aa) wait 48 hours for a reply from the State under clause (ii); or



    (bb) if the State fails to reply to the notification or if the Administrator makes a determination under clause (iii), take immediate action under that clause.



(ii) State reply



Not later than 48 hours after a State receives notice from the Administrator under clause (i), the State shall notify the Administrator if--




(I) the release at the petroleum brownfield site  is or has been subject to a cleanup conducted under a State program; and



(II) the State is planning to abate the release or threatened release, any actions that are planned.



(iii) Immediate Federal action



The Administrator may take action immediately after giving notification under clause (i) without waiting for a State reply under clause (ii) if the Administrator determines that one or more exceptions under subparagraph (B) are met.


(E) Report to Congress


Not later than 90 days after the date of initiation of any enforcement action by the President under clause (ii), (iii), or (iv) of subparagraph (B), the President shall submit to Congress a report describing the basis for the enforcement action, including specific references to the facts demonstrating that enforcement action is permitted under subparagraph (B).


(2) Savings provision


(A) Costs incurred prior to limitations


Nothing in paragraph (1) precludes the President from seeking to recover costs incurred prior to [the date of this amendment], or during a period in which the limitations of paragraph (1)(A) were not applicable.


(B) Effect on agreements between States and EPA


Nothing in paragraph (1)--



(i) modifies or otherwise affects a memorandum of agreement, memorandum of understanding, or any similar agreement relating to this chapter between a State agency or an Indian tribe and the Administrator that is in effect on 

or before [the date of this amendment] (which agreement shall remain in effect, subject to the terms of the agreement); or



(ii) limits the discretionary authority of the President to enter into or modify an agreement with a State, an Indian tribe, or any other person relating to the implementation by the President of statutory authorities.


(3) Effective date


This subsection applies only to corrective actions conducted after [the date of this amendment].
“Recycling America’s Brownfields Act”

Encouraging TSCA PCB Voluntary Cleanups
Current Situation & Problem  

Under the existing federal brownfields law, (see section 128(b) “Enforcement in Cases of a Release Subject to a State Program”), Congress expressly provided landowners a federal enforcement bar under CERCLA §106(a) or §107(a) to all landowners/developers who have enrolled their brownfield site into an existing state clean-up program and are successfully completing (or have completed) the state prescribed remedial action plan.  This bar on federal enforcement was Congress’ method of streamlining the administrative process, reducing delay, and providing landowners/developers the prerequisite regulatory clarity needed to undertake brownfields redevelopment.  Under the existing federal brownfields law, Congress recognized the primacy of state clean-up programs to both determine clean-up standards for brownfields sites and confirm when those clean-up standards have been successfully achieved.  Unfortunately, Congress failed to extend those same critical incentives and enforcement protections for two categories of pollutants which are common on most brownfield sites such as petroleum from abandoned underground storage tanks and PCBs from electrical equipment, which are specifically excluded from the definition of an eligible “brownfield site” (see 42 U.S.C.A. §9601(39)(B)) along with additional statutory and regulatory barriers under TSCA and RCRA preventing these brownfield sites from being remediated under existing state clean-up program and brought back to productive reuse.

Under existing brownfields law a landowner/developer who is remediating a property with PCB-contaminated soil (e.g., from a historic leak from a PCB-containing transformer), would enroll his/her property in an existing state clean-up program.  The state requires that the landowner/developer conduct extensive environmental sampling and monitoring to determine PCB levels.  The state then uses the environmental sampling data to identify the appropriate state and federal PCB clean-up standards the landowner/developer must achieve.

Unlike most federal environmental statutes, no aspect of the federal TSCA PCB program is currently delegable to the states.  This means, as a practical matter, that state-supervised PCB cleanups – no matter how stringent and comprehensive – must also generally go through a second round of evaluation by EPA under EPA’s own array of PCB cleanup procedures and mechanisms established under TSCA (e.g., different sampling and site-certification cleanup measures).  This second layer of federal oversight results in a duplicative, confusing and protracted regulatory regime for voluntarily cleaning up any PCB site.  In most cases landowner/developers can and do remediate PCB contaminated properties under existing state clean-up programs to the same levels as required under the federal PCB program; however, the redundant layer of federal involvement causes significant delays and often times unwarranted additional expenditures.  The specter of duplicative federal oversight and the resulting delays serves as a significant disincentive to landowners/prospective purchasers entering state voluntary cleanup programs for PCB sites.

To remove this statutory disincentive to voluntarily cleaning-up sites contaminated with PCBs, the first amendment set forth below would establish that the remediation of PCB sites under qualified State cleanup programs satisfy the federal requirements established under TSCA section 6(e) for cleaning up releases of PCBs.  This amendment is patterned after the provision in CERCLA that provides protection from CERCLA liability for purchasers/developers who cleanup contaminated sites in accordance with qualified State response programs.  See CERCLA section 128(b), 42 U.S.C. § 9628(b)).  The rationale underlying this amendment is that if the PCB contamination is addressed in a manner that is deemed protective under CERCLA, then such qualified State cleanup should also be deemed protective under TSCA.

Example

Belinda Pesti, Cleveland’s Assistant Director for Economic Development, called the cost and liability issues associated with RCRA “the biggest issue facing the entire Cuyohoga River Valley in the City of Cleveland and its revitalization.  The City tries to steer clear of (ownership/liability for) any site with RCRA or PCB’s …because of major costs, unknown timelines, and duplication of process and oversight.” 

The director of Maryland’s Voluntary Cleanup Program has stated that whenever they have VCP applicants that encounter PCB’s, they refer the applicant to EPA.  In virtually every case these applicants are never heard from again.
Proposed Approach

The purpose of this amendment No. 1 is modify CERCLA’s definition of “Brownfield site” to expand the protection from CERCLA liability to include persons cleaning up sites contaminated by PCBs under a State Program.  To do this, it is necessary to remove the exclusion from the definition of “Brownfield site” for facilities on which there have been releases of PCBs where such releases are subject to remediation under the Toxic Substances Control Act (“TSCA”).  Once that exclusion is removed from the definition, facilities at which there have been releases of PCBs will be included in the definition of a “Brownfield site” and persons cleaning up such site will be eligible for protection from CERCLA liability.

The purpose of amendment No 2 is to (a) allow the cleanup of PCBs under qualified State cleanup programs to satisfy the requirements for the cleanup of PCBs under TSCA section 6(e), and (b) establish defenses to TSCA liability similar to those available under CERCLA for persons qualifying as “bona fide prospective purchasers” (“BFPPs”) and “innocent purchasers” of contaminated properties.  Amendment 2 (b) to TSCA would ensure that persons purchasing PCB-contaminated sites for purposes of redevelopment will not be subject to TSCA liability simply by their mere purchase of the property if such persons otherwise qualify as a “bona fide prospective purchaser” (“BFPPs”)  or “innocent purchasers” as those terms are used under CERCLA.  These amendments are necessary because EPA has taken the position that innocent purchasers of PCB-contaminated property (i.e., persons who are not responsible for the release of PCBs that contaminated the site) are nonetheless obligated to clean up the property because their mere ownership of the contaminated property constitutes the “unauthorized use” of PCBs.  See EPA PCB Site Revitalization Guidance Under the Toxic Substances Control Act (November 2005), at pp. 1-2.  Under EPA’s interpretation of TSCA, the continuing presence of PCBs on the property constitutes the unlawful “use” of the PCBs, thus subjecting the new owner to potentially significant TSCA monetary penalties.  Placing innocent parties interested in remediating PCB-contaminated sites into immediate non-compliance with TSCA by the mere act of purchasing the property intended for cleanup is a significant practical and legal impediment to cleaning up these sites.  The amendment set forth below would correct this disincentive by establishing that qualified innocent purchasers are not subject to liability under TSCA resulting solely from the pre-existing PCB contamination on the subject property.

Proposed Legislative Language
Amendment No. 1 - Amendment to CERCLA to Include PCB Sites Within The Definition of “Eligible Facility” for Purposes of CERCLA “Brownfield Site” Protection
Amend CERCLA section 101(39)(B) as follows:

“(39) Brownfield site


(A) In general 
* * * * *


(B) Exclusions


The term ‘brownfield site’ does not include -

* * * * *

[delete the following text] 



(viii) a portion of a facility-



    (I) at which there has been a release of polychlorinated biphenyls; and



    (II) that is subject to remediation under the Toxic Substances Control 



          Act (15 U.S.C. 2601 et seq.); or” 

Insert the word “or” after section 104(39)(B)(vii) and renumber section 104(39)(B)(ix) as subparagraph (viii).

RELATED CONFORMING CHANGES

2..  Amend CERCLA section 101(39)(C) as follows:  insert the word “or” after the text “(vi),” in the fifth line of that paragraph and delete the text “or (ix”) in that line.

3.  Amend the definition of “Eligible response site” in CERCLA section 101(41)(B)(ii) to by deleting the reference to “(viii)” and placing the “or” before “(vi)”.

Amendment No. 2 - Amendments to TSCA to Allow For State Cleanups of PCBs and to Provide BFPP and Innoncent Purchaser Protection from TSCA PCB Liability
Amendment 2 (a) - to TSCA to Recognize State Cleanup of PCBs

1.  Amend section 6(e)(5) of TSCA (15 U.S.C. § 2605(e)(5)) by adding the following text (new language is in bold):

“(5) (A) Except as provided subparagraph (B), this subsection does not limit the authority of the Administrator, under any other provision of this chapter or any other Federal law, to take action respecting any polychlorinated biphenyl.

B.  Except as provided in subparagraph (C) and subject to subparagraph (D), in the case where:



(i)  there has been a release of polychlorinated biphenyls at a facility meeting the definition of an eligible response site, as defined in 42 U.S.C. § 9601(41); and 



(ii)  a person is conducting or has completed a response action regarding the specific release of polychlorinated biphenyls that is addressed by the response action that is in compliance with the State program that specifically governs response actions so as to prevent an unreasonable risk of injury to health or the environment,

Such cleanup under the State program shall be deemed to meet any applicable requirement prescribed in this section, or applicable rule promulgated under this section, with respect to the disposal of polychlorinated biphenyls.

(C)  Exceptions

The Administrator may determine that the disposal of polychlorinated biphenyls described under subparagraph B warrant further action under a requirement prescribed in this section, or a rule promulgated under this section, where



(i)  the State requests that the Administrator provide assistance in the performance of the response action;



(ii)  the Administrator determines that the polychlorinated biphenyl contamination has migrated or will migrate across a State line, resulting in the need for a further response action to prevent an unreasonable risk of injury to health or the environment, or the Administrator determines that the polychlorinated biphenyl contamination has migrated or is likely to migrate onto property subject to the jurisdiction, custody, or control of a department, agency, or instrumentality of the United States and may impact the authorized purposes of the Federal property; 



(iii)  after taking into consideration the response activities already taken, the Administrator determines that – 




(I)  further action is necessary to address an imminent hazard associated with the polychlorinated biphenyl contamination, or




(II) additional response actions are likely to be necessary to address, prevent, limit, or mitigate the polychlorinated biphenyl contamination; or



(iv)  the Administrator, after consultation with the State, determines that information, that on the earlier of the date on which cleanup was approved or completed, was not known by the State, as recorded in documents prepared or relied on in selecting or conducting the cleanup, has been discovered regarding the contamination or conditions at a facility such that the polychlorinated biphenyl contamination presents a threat requiring further remediation to prevent an unreasonable risk of injury to health or the environment.  Consultation with the State shall not limit the ability of the Administrator to make this determination.


(D)  Public record --  Subparagraph B extends only to the disposal of polychlorinated biphenyls in States that maintain, update not less than annually, and make available to the public a record of sites, by name and location, at which corrective actions for releases from the disposal of polychlorinated biphenyls have been completed in the previous year and are planned to be addressed under the State program that specifically governs corrective actions for the protection of public health and the environment in the upcoming year.  The public record shall identify whether or not the site, on completion of the corrective action with respect to polychlorinated biphenyls at the site, will be suitable for unrestricted use and, if not, shall identify the institutional controls relied on in the remedy. 


(E)  EPA notification



(i) In general




In the case of a eligible response site at which there is polychlorinated biphenyl contamination and for which the Administrator intends to carry out an action that may be barred under subparagraph (B), the Administrator shall--



(I) notify the State of the action the Administrator intends to take; and



(II)(aa) wait 48 hours for a reply from the State under clause (ii); or



(bb) if the State fails to reply to the notification or if the Administrator makes a determination under clause (ii), take immediate action under that clause.



(ii) State reply



Not later than 48 hours after a State receives notice from the Administrator under clause (i), the State shall notify the Administrator if--



(I) the polychlorinated biphenyl contamination at the eligible response site has been subject to a cleanup conducted under a State program; and



(II) the State is planning to abate the release or threatened release, any actions that are planned.



(iii) Immediate Federal action



The Administrator may take action immediately after giving notification under clause (i) without waiting for a State reply under clause (ii) if the Administrator determines that one or more exceptions under subparagraph (B) are met.


(F) Report to Congress


Not later than 90 days after the date of initiation of any supplemental action by the Administrator under clause (C), (D), or (E) of this subparagraph, the Administrator shall submit to Congress a report describing the basis for the supplemental action, including specific references to the facts demonstrating that the supplemental action permitted under this subparagraph (B).


(G) Effective date


This subsection applies only to State cleanups conducted after [the date of this amendment].”

2.  Amend section 16 of TSCA (15 U.S.C. § 2615) by adding the new subparagraph (c) at the end thereof::

“(c)  Enforcement of State PCB Cleanups

Any person who engages in the cleanup of polychlorinated biphenyls at a facility under section 2605(e)(5)(B) shall not be subject to penalties or enforcement under this section for any violation under section 2614 concerning the disposal of polychlorinated biphenyls at such facility unless the Administrator takes further action with respect to such disposal of polychlorinated biphenyls under section 2605(e)(5)(C).”
Amendment 2(b) - to TSCA to Provide Enforcement Protection for BFPPs and Innocent Purchasers
Amend section 15 of TSCA (15 U.S.C. § 2614) by adding the new subsection at the end thereof:

(4)  Innocent Purchasers of PCB-Contaminated Property – Purchasers of facilities that are contaminated with polychlorinated biphenyls who are otherwise excluded from liability under 42 U.S.C. § 9607(a)(1) for such pre-existing contamination because they qualify for liability protection under 42 U.S.C. § 9607(b)(3) or 42 U.S.C. § 9607(r)(1), shall not be subject to civil penalties under this section with respect to such pre-existing contamination of polychlorinated biphenyls at such facilities.
“Recycling America’s Brownfields Act”

Aviall Fix - Allowing Contribution Action on Voluntary Cleanup Sites
Current Situation & Problem  

In Aviall Services, Inc. v. Cooper Industries, Inc., 543 U.S. 157 (2004), the U.S. Supreme Court held that CERCLA establishes a right of contribution for voluntary cleanup only if the responsible party has been subject to litigation under CERCLA section 106 or 107(a).  In other words, the federal government must sue a current owner before it may seek to recover cleanup funds from a previous owner.  (It’s not clear whether State enforcement action would qualify a site for contribution action.)  As a result, this decision discourages responsible parties under CERCLA from performing voluntary cleanups under state oversight because they will not be able to force other responsible parties to pay their share of the cleanup costs.    

Example

The courts have splintered on how to interpret Aviall, causing significant uncertainty and discouraging voluntary cleanups of contaminated properties.  For example, in Adobe Lumber, Inc. v. Hellman, 2006 WL 349697, (E.D.Cal., 2006), the U.S. federal district court found that Adobe Lumber could not bring suit for contribution against prior owners who contaminated the property due to Aviall's determination that a potentially responsible party necessarily fails to meet the qualifications of section 113(f) if it has not first been sued under sections 106 or 107(a).  

In contrast, the Second Circuit responded to the Aviall decision by finding an implied right of contribution under CERCLA section 107(a).  Consolidated Edison Co. of New York v. UGI Utilities, Inc., 423 F.3d 90 (2d Cir.  2005).  Still other courts have found that a state issued cleanup order is not the same as an EPA order issued under CERCLA and thus denied contribution to parties that were complying with only a state order.  Cadlerock Properties Joint Venture, L.P. v. Schilberg, 2005 WL 1683494, (D.Conn., 2005).  The resulting legal confusion has significantly discouraged voluntary cleanups.  

Proposed Approach

The Act should allow parties that voluntarily clean up contaminated sites to obtain contribution from other responsible parties under CERCLA Section 113, even if the cleanup is not prompted by CERCLA litigation or order. 

Proposed Legislative Language
Amend CERCLA Section 113(f) as follows:

‘‘(f) CONTRIBUTION.— ‘‘(1) CONTRIBUTION.—Any person may seek contribution from any other person who is liable or potentially liable under section 107(a).), during or following any civil action under section 106 or under section 107(a).” 

