“Recycling America’s Brownfields Act”

Encouraging TSCA PCB Voluntary Cleanups
Current Situation & Problem  

Under the existing federal brownfields law, (see section 128(b) “Enforcement in Cases of a Release Subject to a State Program”), Congress expressly provided landowners a federal enforcement bar under CERCLA §106(a) or §107(a) to all landowners/developers who have enrolled their brownfield site into an existing state clean-up program and are successfully completing (or have completed) the state prescribed remedial action plan.  This bar on federal enforcement was Congress’ method of streamlining the administrative process, reducing delay, and providing landowners/developers the prerequisite regulatory clarity needed to undertake brownfields redevelopment.  Under the existing federal brownfields law, Congress recognized the primacy of state clean-up programs to both determine clean-up standards for brownfields sites and confirm when those clean-up standards have been successfully achieved.  Unfortunately, Congress failed to extend those same critical incentives and enforcement protections for two categories of pollutants which are common on most brownfield sites such as petroleum from abandoned underground storage tanks and PCBs from electrical equipment, which are specifically excluded from the definition of an eligible “brownfield site” (see 42 U.S.C.A. §9601(39)(B)) along with additional statutory and regulatory barriers under TSCA and RCRA preventing these brownfield sites from being remediated under existing state clean-up program and brought back to productive reuse.

Under existing brownfields law a landowner/developer who is remediating a property with PCB-contaminated soil (e.g., from a historic leak from a PCB-containing transformer), would enroll his/her property in an existing state clean-up program.  The state requires that the landowner/developer conduct extensive environmental sampling and monitoring to determine PCB levels.  The state then uses the environmental sampling data to identify the appropriate state and federal PCB clean-up standards the landowner/developer must achieve.

Unlike most federal environmental statutes, no aspect of the federal TSCA PCB program is currently delegable to the states.  This means, as a practical matter, that state-supervised PCB cleanups – no matter how stringent and comprehensive – must also generally go through a second round of evaluation by EPA under EPA’s own array of PCB cleanup procedures and mechanisms established under TSCA (e.g., different sampling and site-certification cleanup measures).  This second layer of federal oversight results in a duplicative, confusing and protracted regulatory regime for voluntarily cleaning up any PCB site.  In most cases landowner/developers can and do remediate PCB contaminated properties under existing state clean-up programs to the same levels as required under the federal PCB program; however, the redundant layer of federal involvement causes significant delays and often times unwarranted additional expenditures.  The specter of duplicative federal oversight and the resulting delays serves as a significant disincentive to landowners/prospective purchasers entering state voluntary cleanup programs for PCB sites.

To remove this statutory disincentive to voluntarily cleaning-up sites contaminated with PCBs, the first amendment set forth below would establish that the remediation of PCB sites under qualified State cleanup programs satisfy the federal requirements established under TSCA section 6(e) for cleaning up releases of PCBs.  This amendment is patterned after the provision in CERCLA that provides protection from CERCLA liability for purchasers/developers who cleanup contaminated sites in accordance with qualified State response programs.  See CERCLA section 128(b), 42 U.S.C. § 9628(b)).  The rationale underlying this amendment is that if the PCB contamination is addressed in a manner that is deemed protective under CERCLA, then such qualified State cleanup should also be deemed protective under TSCA.

Example

Belinda Pesti, Cleveland’s Assistant Director for Economic Development, called the cost and liability issues associated with RCRA “the biggest issue facing the entire Cuyohoga River Valley in the City of Cleveland and its revitalization.  The City tries to steer clear of (ownership/liability for) any site with RCRA or PCB’s …because of major costs, unknown timelines, and duplication of process and oversight.” 

The director of Maryland’s Voluntary Cleanup Program has stated that whenever they have VCP applicants that encounter PCB’s, they refer the applicant to EPA.  In virtually every case these applicants are never heard from again.
Proposed Approach

The purpose of this amendment No. 1 is modify CERCLA’s definition of “Brownfield site” to expand the protection from CERCLA liability to include persons cleaning up sites contaminated by PCBs under a State Program.  To do this, it is necessary to remove the exclusion from the definition of “Brownfield site” for facilities on which there have been releases of PCBs where such releases are subject to remediation under the Toxic Substances Control Act (“TSCA”).  Once that exclusion is removed from the definition, facilities at which there have been releases of PCBs will be included in the definition of a “Brownfield site” and persons cleaning up such site will be eligible for protection from CERCLA liability.

The purpose of amendment No 2 is to (a) allow the cleanup of PCBs under qualified State cleanup programs to satisfy the requirements for the cleanup of PCBs under TSCA section 6(e), and (b) establish defenses to TSCA liability similar to those available under CERCLA for persons qualifying as “bona fide prospective purchasers” (“BFPPs”) and “innocent purchasers” of contaminated properties.  Amendment 2 (b) to TSCA would ensure that persons purchasing PCB-contaminated sites for purposes of redevelopment will not be subject to TSCA liability simply by their mere purchase of the property if such persons otherwise qualify as a “bona fide prospective purchaser” (“BFPPs”)  or “innocent purchasers” as those terms are used under CERCLA.  These amendments are necessary because EPA has taken the position that innocent purchasers of PCB-contaminated property (i.e., persons who are not responsible for the release of PCBs that contaminated the site) are nonetheless obligated to clean up the property because their mere ownership of the contaminated property constitutes the “unauthorized use” of PCBs.  See EPA PCB Site Revitalization Guidance Under the Toxic Substances Control Act (November 2005), at pp. 1-2.  Under EPA’s interpretation of TSCA, the continuing presence of PCBs on the property constitutes the unlawful “use” of the PCBs, thus subjecting the new owner to potentially significant TSCA monetary penalties.  Placing innocent parties interested in remediating PCB-contaminated sites into immediate non-compliance with TSCA by the mere act of purchasing the property intended for cleanup is a significant practical and legal impediment to cleaning up these sites.  The amendment set forth below would correct this disincentive by establishing that qualified innocent purchasers are not subject to liability under TSCA resulting solely from the pre-existing PCB contamination on the subject property.

Proposed Legislative Language
Amendment No. 1 - Amendment to CERCLA to Include PCB Sites Within The Definition of “Eligible Facility” for Purposes of CERCLA “Brownfield Site” Protection
Amend CERCLA section 101(39)(B) as follows:

“(39) Brownfield site


(A) In general 
* * * * *


(B) Exclusions


The term ‘brownfield site’ does not include -

* * * * *

[delete the following text] 



(viii) a portion of a facility-



    (I) at which there has been a release of polychlorinated biphenyls; and



    (II) that is subject to remediation under the Toxic Substances Control 



          Act (15 U.S.C. 2601 et seq.); or” 

Insert the word “or” after section 104(39)(B)(vii) and renumber section 104(39)(B)(ix) as subparagraph (viii).

RELATED CONFORMING CHANGES

2..  Amend CERCLA section 101(39)(C) as follows:  insert the word “or” after the text “(vi),” in the fifth line of that paragraph and delete the text “or (ix”) in that line.

3.  Amend the definition of “Eligible response site” in CERCLA section 101(41)(B)(ii) to by deleting the reference to “(viii)” and placing the “or” before “(vi)”.

Amendment No. 2 - Amendments to TSCA to Allow For State Cleanups of PCBs and to Provide BFPP and Innoncent Purchaser Protection from TSCA PCB Liability
Amendment 2 (a) - to TSCA to Recognize State Cleanup of PCBs

1.  Amend section 6(e)(5) of TSCA (15 U.S.C. § 2605(e)(5)) by adding the following text (new language is in bold):

“(5) (A) Except as provided subparagraph (B), this subsection does not limit the authority of the Administrator, under any other provision of this chapter or any other Federal law, to take action respecting any polychlorinated biphenyl.

B.  Except as provided in subparagraph (C) and subject to subparagraph (D), in the case where:



(i)  there has been a release of polychlorinated biphenyls at a facility meeting the definition of an eligible response site, as defined in 42 U.S.C. § 9601(41); and 



(ii)  a person is conducting or has completed a response action regarding the specific release of polychlorinated biphenyls that is addressed by the response action that is in compliance with the State program that specifically governs response actions so as to prevent an unreasonable risk of injury to health or the environment,

Such cleanup under the State program shall be deemed to meet any applicable requirement prescribed in this section, or applicable rule promulgated under this section, with respect to the disposal of polychlorinated biphenyls.

(C)  Exceptions

The Administrator may determine that the disposal of polychlorinated biphenyls described under subparagraph B warrant further action under a requirement prescribed in this section, or a rule promulgated under this section, where



(i)  the State requests that the Administrator provide assistance in the performance of the response action;



(ii)  the Administrator determines that the polychlorinated biphenyl contamination has migrated or will migrate across a State line, resulting in the need for a further response action to prevent an unreasonable risk of injury to health or the environment, or the Administrator determines that the polychlorinated biphenyl contamination has migrated or is likely to migrate onto property subject to the jurisdiction, custody, or control of a department, agency, or instrumentality of the United States and may impact the authorized purposes of the Federal property; 



(iii)  after taking into consideration the response activities already taken, the Administrator determines that – 




(I)  further action is necessary to address an imminent hazard associated with the polychlorinated biphenyl contamination, or




(II) additional response actions are likely to be necessary to address, prevent, limit, or mitigate the polychlorinated biphenyl contamination; or



(iv)  the Administrator, after consultation with the State, determines that information, that on the earlier of the date on which cleanup was approved or completed, was not known by the State, as recorded in documents prepared or relied on in selecting or conducting the cleanup, has been discovered regarding the contamination or conditions at a facility such that the polychlorinated biphenyl contamination presents a threat requiring further remediation to prevent an unreasonable risk of injury to health or the environment.  Consultation with the State shall not limit the ability of the Administrator to make this determination.


(D)  Public record --  Subparagraph B extends only to the disposal of polychlorinated biphenyls in States that maintain, update not less than annually, and make available to the public a record of sites, by name and location, at which corrective actions for releases from the disposal of polychlorinated biphenyls have been completed in the previous year and are planned to be addressed under the State program that specifically governs corrective actions for the protection of public health and the environment in the upcoming year.  The public record shall identify whether or not the site, on completion of the corrective action with respect to polychlorinated biphenyls at the site, will be suitable for unrestricted use and, if not, shall identify the institutional controls relied on in the remedy. 


(E)  EPA notification



(i) In general




In the case of a eligible response site at which there is polychlorinated biphenyl contamination and for which the Administrator intends to carry out an action that may be barred under subparagraph (B), the Administrator shall--



(I) notify the State of the action the Administrator intends to take; and



(II)(aa) wait 48 hours for a reply from the State under clause (ii); or



(bb) if the State fails to reply to the notification or if the Administrator makes a determination under clause (ii), take immediate action under that clause.



(ii) State reply



Not later than 48 hours after a State receives notice from the Administrator under clause (i), the State shall notify the Administrator if--



(I) the polychlorinated biphenyl contamination at the eligible response site has been subject to a cleanup conducted under a State program; and



(II) the State is planning to abate the release or threatened release, any actions that are planned.



(iii) Immediate Federal action



The Administrator may take action immediately after giving notification under clause (i) without waiting for a State reply under clause (ii) if the Administrator determines that one or more exceptions under subparagraph (B) are met.


(F) Report to Congress


Not later than 90 days after the date of initiation of any supplemental action by the Administrator under clause (C), (D), or (E) of this subparagraph, the Administrator shall submit to Congress a report describing the basis for the supplemental action, including specific references to the facts demonstrating that the supplemental action permitted under this subparagraph (B).


(G) Effective date


This subsection applies only to State cleanups conducted after [the date of this amendment].”

2.  Amend section 16 of TSCA (15 U.S.C. § 2615) by adding the new subparagraph (c) at the end thereof::

“(c)  Enforcement of State PCB Cleanups

Any person who engages in the cleanup of polychlorinated biphenyls at a facility under section 2605(e)(5)(B) shall not be subject to penalties or enforcement under this section for any violation under section 2614 concerning the disposal of polychlorinated biphenyls at such facility unless the Administrator takes further action with respect to such disposal of polychlorinated biphenyls under section 2605(e)(5)(C).”
Amendment 2(b) - to TSCA to Provide Enforcement Protection for BFPPs and Innocent Purchasers
Amend section 15 of TSCA (15 U.S.C. § 2614) by adding the new subsection at the end thereof:

(4)  Innocent Purchasers of PCB-Contaminated Property – Purchasers of facilities that are contaminated with polychlorinated biphenyls who are otherwise excluded from liability under 42 U.S.C. § 9607(a)(1) for such pre-existing contamination because they qualify for liability protection under 42 U.S.C. § 9607(b)(3) or 42 U.S.C. § 9607(r)(1), shall not be subject to civil penalties under this section with respect to such pre-existing contamination of polychlorinated biphenyls at such facilities.
