“Recycling America’s Brownfields Act”

Encouraging RCRA UST Voluntary Cleanups
Current Situation & Problem  

Under the existing federal brownfields law, (see section 128(b) “Enforcement in Cases of a Release Subject to a State Program”), Congress expressly provided landowners a federal enforcement bar under CERCLA §106(a) or §107(a) to all landowners/developers who have enrolled their brownfield site into an existing state clean-up program and are successfully completing (or have completed) the state prescribed remedial action plan.  This bar on federal enforcement was Congress’ method of streamlining the administrative process, reducing delay, and providing landowners/developers the prerequisite regulatory clarity needed to undertake brownfields redevelopment.  Under the existing federal brownfields law, Congress recognized the primacy of state clean-up programs to both determine clean-up standards for brownfields sites and confirm when those clean-up standards have been successfully achieved.  Unfortunately, Congress failed to extend those same critical incentives and enforcement protections for two categories of pollutants which are common on most brownfield sites such as petroleum from abandoned underground storage tanks and PCBs from electrical equipment, which are specifically excluded from the definition of an eligible “brownfield site” (see 42 U.S.C.A. §9601(39)(B)) along with additional statutory and regulatory barriers under TSCA and RCRA preventing these brownfield sites from being remediated under existing state clean-up program and brought back to productive reuse.

Example

Belinda Pesti, Cleveland’s Assistant Director for Economic Development, called the cost and liability issues associated with RCRA “the biggest issue facing the entire Cuyohoga River Valley in the City of Cleveland and its revitalization.  The City tries to steer clear of (ownership/liability for) any site with RCRA or PCB’s …because of major costs, unknown timelines, and duplication of process and oversight.” 

The current federal brownfields law protects qualifying prospective purchasers from both the liability for contamination caused by a previous owner and the risk of federal enforcement action because of prior contamination.  Because the existing federal brownfields law only applies to CERCLA liability, this prospective purchaser provision does not apply to the estimated 600,000 sites with USTs where a release of petroleum has potentially occurred.  Under the Resource Conservation and Recovery Act (RCRA), the federal statute that governs UST systems, anyone who owns a property which contains a UST system that was in use on or after 1984 may be considered an “owner” or “operator” of that UST system and is thereby potentially subject to RCRA liability, including compliance orders and civil penalties as high as $32,500 per day.  Unfortunately, the current “prospective purchasers” provisions under the existing federal brownfields law do not provide any protections against RCRA liability.  This failure to include a prospective purchaser provision in RCRA leaves developers and future owners of former UST sites unnecessarily at risk for future enforcement actions. 

Proposed Approach

The purpose of these amendments is to establish defenses to liability under RCRA’s underground storage tank program similar to those available under CERCLA for persons qualifying as bona fide prospective purchasers (BFPPs) and to persons cleaning up petroleum releases under State Programs.  Currently, under CERCLA, a person who qualifies as a BFPP (i.e., complies with the “all appropriate inquiry rule” prior to acquisition and takes certain other steps with respect to contamination at the property) is excluded from CERCLA liability.  In addition, CERCLA currently precludes EPA from requiring a federal cleanup at “eligible response sites” (i.e., brownfield sites) for releases that are being cleaned up under State Programs.  The amendments set forth below amend RCRA to provide similar relief under that statute by establishing that (1) that persons who qualify as BFPPs under CERCLA and who are not managing an underground storage tank (UST) or otherwise conducting commercial petroleum activities and are not subject to liability as an owner or operator of a UST; and (2) petroleum brownfield sites (a newly defined term) that are cleaned up under State Programs are not subject to federal enforcement under RCRA’s underground storage tank program.

PROPOSED LEGISLATIVE LANGUAGE

Amend RCRA as follows to add the term “petroleum brownfield site” as new subsection 6991(9):  

Sec. 6991. Definitions and exemptions

    For the purposes of this subchapter--

*
*
*
*
*

        (9)
(A) In general.  The term “petroleum brownfield site” means real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of petroleum or petroleum products excluded from the definition of “hazardous substances” under 42 USC 9601(14).



(B)  Exclusions.  The term “petroleum brownfield site” does not include any facility excluded from the definition of “brownfield site” under 42 USC 9601(39)(B).

Proposed Legislative Language

Amend RCRA Section 9003(h)(9) as follows to exclude BFPPs from the terms “owner” and “operator” in certain circumstances:  

Sec. 6991b. Release detection, prevention, and correction regulations

*
*
*
*
*
(h) EPA response program for petroleum

*
*
*
*
*

(9) Definition of owner or operator

       
(A) In general

           
As used in this subchapter, the terms ``owner'' and ``operator'' do not include a person that, without participating in the management of an underground storage tank and otherwise not engaged in petroleum production, refining, or marketing, (1)  holds indicia of ownership primarily to protect the person's         security interest, or (2) did not know and had no reason to know that any petroleum which is the subject of a release or threatened release at the property was disposed of on, in or at the property, or (3) is a bona fide prospective purchaser who does not impede the performance of a response action or natural resource restoration.

*
*
*
*
*


(D) Innocent Purchasers and Bona Fide Prospective Purchasers 



The provisions regarding all appropriate inquiries in subparagraph 9601(35)(B) of this title shall apply in determining a person’s liability as an owner or operator of an underground storage tank under subsection (A)(2), and the definition of bona fide prospective purchasers in section 9601(40) of this title shall apply in determining a person’s liability as an owner or operator of an underground storage tank for purposes of subsection (A)(3), except that for purposes of this subchapter all references to hazardous substances in section 9601(35)(B) and 9601(40) shall be deemed to include petroleum.

Proposed Legislative Language

Amend RCRA Section 9006 as follows to add a new subsection (e):  

Sec. 6991e. Federal enforcement

*
*
*
*
*

(e)
Enforcement in cases of a release subject to State program


(1) Enforcement


(A) In general



Except as provided in subparagraph (B) and subject to subparagraph (C), in the case of a petroleum brownfield site  at which—



(i) there is a release or threatened release of petroleum or a petroleum product excluded from the definition of hazardous substances under 42 USC 9601; and


(ii) a person is conducting or has completed a corrective action regarding the specific release that is addressed by the corrective action that is in compliance with the State program that specifically governs corrective actions for the protection of public health and the environment,

the President may not use authority under section 6991b(h) or 6991e of this title or recover response costs under section 6991b of this title against the person regarding the specific release that is addressed by the corrective action. 


(B) Exceptions



The President may bring an administrative or judicial enforcement action under this chapter during or after completion of a corrective action described in subparagraph (A) with respect to a release or threatened release at a petroleum brownfield site  described in that subparagraph if—



(i) the State requests that the President provide assistance in the performance of a corrective action;


(ii) the Administrator determines that contamination has migrated or will migrate across a State line, resulting in the need for further response action to protect human health or the environment, or the President determines that  contamination has migrated or is likely to migrate onto property subject to the jurisdiction, custody, or control of a department, agency, or instrumentality of the United States and may impact the authorized purposes of the Federal property;
 

(iii) after taking into consideration the response activities already taken, the Administrator determines that—




(I) a release or threatened release may present an imminent and substantial endangerment to public health or welfare or the environment; and



(II) additional corrective actions are likely to be necessary to address, prevent, limit, or mitigate the release or threatened release; or


(iv) the Administrator, after consultation with the State, determines that information, that on the earlier of the date on which cleanup was approved or completed, was not known by the State, as recorded in documents prepared or relied on in selecting or conducting the cleanup, has been discovered regarding the contamination or conditions at a facility such that the contamination or conditions at the facility present a threat requiring further remediation to protect public health or welfare or the environment.  Consultation with the State shall not limit the ability of the Administrator to make this determination.


(C) Public record



The limitations on the authority of the President under subparagraph (A) apply only at sites in States that maintain, update not less than annually, and make available to the public a record of sites, by name and location, at which corrective actions have been completed in the previous year and are planned to be addressed under the State program that specifically governs corrective actions for the protection of public health and  the environment in the upcoming year. The public record shall identify whether or not the site, on completion of the corrective action, will be suitable for unrestricted use and, if not, shall identify the institutional controls relied on in the remedy.  Each State and tribe receiving financial assistance under subsection (a) of this section shall maintain and make available to the public a record of sites as provided in this paragraph.


(D) EPA notification



(i) In general



In the case of a petroleum brownfield site  at which there is a release or threatened release of petroleum and for which the Administrator intends to carry out an action that may be barred under subparagraph (A), the Administrator shall--




(I) notify the State of the action the Administrator intends to take; and




(II)(aa) wait 48 hours for a reply from the State under clause (ii); or



    (bb) if the State fails to reply to the notification or if the Administrator makes a determination under clause (iii), take immediate action under that clause.



(ii) State reply



Not later than 48 hours after a State receives notice from the Administrator under clause (i), the State shall notify the Administrator if--




(I) the release at the petroleum brownfield site  is or has been subject to a cleanup conducted under a State program; and



(II) the State is planning to abate the release or threatened release, any actions that are planned.



(iii) Immediate Federal action



The Administrator may take action immediately after giving notification under clause (i) without waiting for a State reply under clause (ii) if the Administrator determines that one or more exceptions under subparagraph (B) are met.


(E) Report to Congress


Not later than 90 days after the date of initiation of any enforcement action by the President under clause (ii), (iii), or (iv) of subparagraph (B), the President shall submit to Congress a report describing the basis for the enforcement action, including specific references to the facts demonstrating that enforcement action is permitted under subparagraph (B).


(2) Savings provision


(A) Costs incurred prior to limitations


Nothing in paragraph (1) precludes the President from seeking to recover costs incurred prior to [the date of this amendment], or during a period in which the limitations of paragraph (1)(A) were not applicable.


(B) Effect on agreements between States and EPA


Nothing in paragraph (1)--



(i) modifies or otherwise affects a memorandum of agreement, memorandum of understanding, or any similar agreement relating to this chapter between a State agency or an Indian tribe and the Administrator that is in effect on 

or before [the date of this amendment] (which agreement shall remain in effect, subject to the terms of the agreement); or



(ii) limits the discretionary authority of the President to enter into or modify an agreement with a State, an Indian tribe, or any other person relating to the implementation by the President of statutory authorities.


(3) Effective date


This subsection applies only to corrective actions conducted after [the date of this amendment].

