“Recycling America’s Brownfields Act”

Promoting State Institutional Controls Programs 
Current Situation & Problem  

Brownfield redevelopment strategies that use various institutional and engineering controls (collectively referred to here as ICs) – approaches ranging from deed restrictions to capping and installation of monitoring wells – are now widely used, and interest in them continues to grow.  

Most states allow – even encourage – use of ICs as part of the cleanup remedy for sites taken through voluntary cleanup programs (VCPs).   The majority of the thousands of sites that receive VCP sign off each year have used some sort of institutional or engineering control in their remediation plan.  And numerous examples illustrate that such IC strategies can lead to deal-making cost savings, while remaining protective of human health and the environment.   

However, widespread IC use has raised concerns in some quarters (among neighborhood activists, among lenders and tenants, for example) that they are being inconsistently applied, and sporadically monitored.  Therefore, a brownfield reauthorization statute should anticipate these prospective issues and provide a way to address them over the next few years.   These IC issues include: 

· Providing a more consistent and credible way to show neighborhood residents and adjoining property owners that ICs do work, and can remain protective of human health and the environment;

· Assuring that state VCPs or other response/enforcement programs have enough staff to monitor the growing number of sites that employ institutional and engineering controls, and enforce ICs as necessary; 

· Requiring states to define and adopt some sort of regular schedule for reviewing ICs at each site using them in the context of a VCP determination; 

· Requiring states to have adequate staff and other resources in place to carry out this periodic IC review;  

· Putting an outreach mechanism in place to transmit the findings of the regular state IC review in a usable form to those who would be most directly affected if the institutional or engineering controls failed.    

Example

Cost saving  ICs have been integral to the success of projects such as:  

· Industri-plex complex in Woburn, MA

· OENJ Elizabeth Metro Center, in Elizabeth, NJ

· Chester Waterfront Redevelopment Park, in Chester, PA

· Chicago Manufacturing Campus, in Chicago IL 

· Cimarron Center commercial redevelopment, in Sand Spring, OK

· Westside Business Park, in Kansas City, MO 

· Bay Street mixed-use development, in Emeryille, CA 

All of these projects have won the Phoenix brownfield revitalization award.   

Proposed Approach

Reauthorization language should require states to use some portion of their Section 128(a)(2) brownfield grants to:  both basic outreach information as well as the results of periodic state reviews of the ICs in place at individual sites. 

To accommodate these changes, this reauthorization proposal suggests (as noted above) increasing current Section 128(a) appropriations for brownfield grants to states from the current level of $50 million to $70 million in FY07, rising to $100 million in FY 2012 and thereafter.   

Proposed Legislative Language
CERCLA Section 128(a)(1)  

(B) Use of grants by States 
      (i) In general a State or Indian tribe may use a grant under this subsection to establish or enhance the response program of the State or Indian tribe.

 (ii)  A State or Indian tribe shall, by September 30, 2008, produce a plan for establishing, monitoring, and enforcing appropriate institutional control mechanisms designed to assure that all future uses of brownfields sites are consistent with any restrictions placed on such sites.
     (ii) (iii) Additional uses - In addition to the uses under clause (i) clause (i) and (ii), a State or Indian tribe may use a grant under this subsection to—
Alternate location:

CERCLA Section 128(b)(1)
(C) Public record 
The limitations on the authority of the President under subparagraph (A) apply only at sites in States that: 

(i) maintain Maintain, update not less than annually, and make available to the public a record of sites, by name and location, at which response actions have been completed in the previous year and are planned to be addressed under the State program that specifically governs response actions for the protection of public health and the environment in the upcoming year. The public record shall identify whether or not the site, on completion of the response action, will be suitable for unrestricted use and, if not, shall identify the institutional controls relied on in the remedy. Each State and tribe receiving financial assistance under subsection (a) of this section shall maintain and make available to the public a record of sites as provided in this paragraph.
(ii)  By September 30, 2008, produce a plan for establishing, monitoring, and enforcing appropriate institutional control mechanisms designed to assure that all future uses of brownfields sites are consistent with any restrictions placed on such sites.  After September 30, 2008 states must submit annual progress and monitoring reports relative the implementation of the institutional controls plan.
