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“Recycling America’s Brownfields Act”

encourage voluntary cleanups by clarifying 
the right to obtain contribution from other 
responsible parties in light of Aviall
Current Situation & Problem  

In Aviall Services, Inc. v. Cooper Industries, Inc., 543 U.S. 157 (2004), the U.S. Supreme Court held that CERCLA establishes a right of contribution for voluntary cleanup only if the responsible party has been subject to litigation under CERCLA section 106 or 107(a).  In other words, states or the federal government must sue a current owner before it may seek to recover cleanup funds from a previous owner.  As a result, this decision discourages responsible parties under CERCLA from performing voluntary cleanups under state oversight because they will not be able to force other responsible parties to pay their share of the cleanup costs.    
Example

The courts have splintered on how to interpret Aviall, causing significant uncertainty and discouraging voluntary cleanups of contaminated properties.  For example, in Adobe Lumber, Inc. v. Hellman, 2006 WL 349697, (E.D.Cal., 2006), the U.S. federal district court found that Adobe Lumber could not bring suit for contribution against prior owners who contaminated the property due to Aviall's determination that a potentially responsible party necessarily fails to meet the qualifications of section 113(f) if it has not first been sued under sections 106 or 107(a).  

In contrast, the Second Circuit responded to the Aviall decision by finding an implied right of contribution under CERCLA section 107(a).  Consolidated Edison Co. of New York v. UGI Utilities, Inc., 423 F.3d 90 (2d Cir.  2005).  Still other courts have found that a state issued cleanup order is not the same as an EPA order issued under CERCLA and thus denied contribution to parties that were complying with only a state order.  Cadlerock Properties Joint Venture, L.P. v. Schilberg, 2005 WL 1683494, (D.Conn., 2005).  The resulting legal confusion has significantly discouraged voluntary cleanups.  
Proposed Approach

The Act should allow parties that voluntarily clean up contaminated sites to obtain contribution from other responsible parties under CERCLA Section 113, even if the cleanup is not prompted by CERCLA litigation or order. 

Proposed Legislative Language
Amend CERCLA Section 113(f) as follows:

‘‘(f) CONTRIBUTION.— ‘‘(1) CONTRIBUTION.—Any person may seek contribution from any other person who is liable or potentially liable under section 107(a)..” 

