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Resolution Number 07-6

Approved March 21, 2007

Alexandria, Virginia

As certified by

R. Steven Brown

Executive Director

DSMOA AND FEDERAL-STATE COLLABORATION

WHEREAS, the Defense State Memorandum of Agreement (DSMOA) program was originally established to fund State oversight of cleanup activities at DOD sites; and 

WHEREAS, DSMOA has been a successful program promoting cooperation between States and DOD on both environmental cleanup actions and development of policy and technology; and

WHEREAS, DSMOA has saved DOD hundreds of millions of dollars through mutual cooperation between States and DOD to promote streamlined investigative techniques, implementing protective remedies requiring State flexibility, reducing State enforcement by cooperation and coordination; and

WHEREAS, DOD has recently adopted three positions that severely undermine the viability of this program; and 

WHEREAS, first, DOD has recently adopted a policy of withholding all of a State’s DSMOA funds if the State takes an enforcement action such as notice of violation or compliance order without first following the DSMOA dispute resolution procedure to its often time-consuming conclusion; and

WHEREAS, this policy is contrary to RCRA’s requirements that states have timely and adequate enforcement actions, and contrary to the Federal Facility Compliance Act’s mandate that federal agencies be subject to the same requirements and enforcement as private entities; and

WHEREAS, this policy has a chilling effect on each State’s ability to enforce its hazardous waste and other applicable State environmental laws at federal facilities and thereby protect human health and the environment; and


WHEREAS, second, DOD now has determined that DSMOA can only fund State employees for site-specific oversight work and that policy or technology work specific to DOD is no longer DSMOA eligible; and

WHEREAS, this DOD policy change undermines State participation on national issues and policy specific to DOD; and

WHEREAS, DSMOA has historically been used to fund State staff time on site-specific work, as well as policy development on DOD issues through the Munitions Response Committee (MRC), DSMOA Steering Committee, Formerly Used Defense Sites (FUDS) Forum, and review/development of policy documents directly related to DOD cleanup activities; and

WHEREAS, State participation on policy and technology issues has resulted in documents and policy that States use nationally to promote more uniform and mutually agreeable cleanup actions resulting in benefits to DOD such as reduced costs, increased efficiency, avoiding expensive delays and State enforcement actions; and 

WHEREAS, third, DOD has determined that Defense Environmental Restoration Account (DERA) funds cannot be used to provide assistance for State trade organizations such as Association of State and Territorial State Management Officials (ASTSWMO); and

WHEREAS, this new DOD policy has effectively halted national coordination on such issues as munitions response (authorized by ECOS Resolution 03-4) and the collaborative partnership needed to develop sound public policy and guidance for DOD cleanup activities;  and

WHEREAS, without the national coordination by State trade associations there will likely be a patchwork quilt of regulations specific to the needs of each State; and

WHEREAS, ASTSWMO and ECOS have raised these concerns with DOD’s change in DSMOA policies to the Office of the Secretary of Defense’s management and have received no positive response and instead have every indication that DOD has no intention of revising or adjusting these policy changes.


NOW THEREFORE, ECOS RESOLVES THAT:

If DOD cannot or will not reverse its policy on these issues then:


ECOS should promote amendments to 10 USC 2701 which would ensure:

· DoD cannot condition DSMOA funding based on the manner in which a State exercises its enforcement authority, or its willingness to enter into dispute resolution prior to exercising that enforcement authority, 

· DSMOA funding may be used for State staff costs to participate in national workgroups and other venues related to DOD environmental restoration program, and

· DERA funds may be used for any trade association supporting State involvement in their collaborative work with DOD on activities related to DOD environmental cleanup activities, policy, and technology.

ECOS staff is authorized to communicate this policy to appropriate Members of Congress and Administration officials.

