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“In discussions with the EPA Inspector General and GAO, both organizations have referenced the new “State Review Framework.”  Your organization partnered with EPA to draft the framework.  While your testimony mentions the program, can you discuss in greater detail you current impressions of the program?  Is it working?”

The States partnered with EPA on the “State Review Framework” (the Framework) to address two principal concerns.  First, the States find that EPA’s oversight of delegated State programs is inconsistent between EPA Regions and between States in the same EPA Region.  Second, the States want EPA’s oversight to be predictable, repeatable and unbiased.  Oversight should also eliminate redundancy.

The “State Review Framework” (the Framework) is a management tool designed to provide consistent oversight of State performance in enforcement and compliance assurance programs.  Developed by EPA with input from the States, its purpose is to ensure compliance with the nation’s environmental laws, and maintain fair and consistent enforcement of those laws across the country.   Delegation agreements between EPA and the States govern State implementation and enforcement of core environmental programs under Federal statutes. The Framework identifies 12 areas for EPA’s evaluation of State compliance and enforcement performance in these core programs.  A 13th area evaluates “uniqueness” in State programs, highlighting how states are providing for flexibility and innovation—often needed to address environmental or administrative problems not envisioned in the law.

The Framework relies on existing guidance and policies, avoids the creation of new requirements, and is not inconsistent with performance partnership agreements and grants.  By design it should improve resource allocation, allow for reduced oversight of many States based on performance, and facilitate and monitor continuous program improvement.  It should also provide EPA with the foundation necessary to evaluate it’s own enforcement activities as well as reevaluate it’s guidance and policies.  EPA piloted the Framework in 10 States, one in each EPA Region.  After completion of the pilots, the Framework was evaluated and revised, and EPA provided training to State and Federal employees on the Framework methodology.  To date an additional 20 States have participated in reviews by EPA’s Regional offices.  EPA’s goal is to complete the reviews and conduct a full evaluation of the Framework in 2007.  

We agree with GAO that it is too early to determine the actual effectiveness of the Framework.  We do know, based on the pilots and the reviews conducted to date, that there is a considerable amount of work to be done.  The ECOS Compliance Committee is refocusing its efforts on the core program components, Elements 1-12.  The reductions in the State and Tribal Grant Programs, Federal funds provided to the States to implement core programs, are making it critical to use the Framework to identify opportunities to reduce duplicative work, deploy our workforces differently, and engage in more effective work sharing.  It remains to be seen if we can accomplish all of these efficiencies given the changes which will be required in both the Federal and State workforces and their management.  However, both EPA and the States remain committed to our goals.

“Can you discuss from a state perspective the process for determining annual enforcement targets for delegated programs?  Who determines those targets?  EPA regional offices, the states, or both?  Is the focus primarily on a few large violators or several smaller ones?”

The States are responsible for the enforcement of environmental programs as they are defined in delegation agreements.  For example, if a State is delegated the National Pollutant Discharge Elimination System (NPDES) permit program under the Clean Water Act, then the State issues permits governing discharges to waters of the State and enforces the terms and conditions of the permits.  Annual enforcement targets can address priorities within, or focus for, such delegated programs.  In the water example, the issuance and enforcement of NPDES permits for sources of a particular pollutant into the Chesapeake Bay by the bordering States could be an annual target.  Difficultly can arise when nationally-set annual targets impact State delegated programs in unintended ways.

For example, national program managers (NPMs)—Senate confirmed Assistant Administrators in EPA Headquarters—in the air, water, waste, pesticide and toxics programs issue annual guidance establishing national program priorities as does EPA’s enforcement program.  Not infrequently, national guidance can redirects critical resources to national emergencies like Hurricane Katrina recovery.  Such redirection of resources can undermine a State’s ability to manage a delegated program.  For example, not too long ago, EPA’s enforcement program conducted a “national dry cleaners initiative” to address human health risk associated with the industry; for some States, however, dry cleaners were simply not sufficiently numerous to be a priority—air emissions from other major sources were.    

The NPM guidance is directed to EPA’s Regional Offices, which are responsible for the oversight of delegated State programs as well as implementation of national priorities in different areas of the country. The Regions address national and annual targets in their work planning negotiations with the State through memoranda of/or performance partnership agreements and grants.  As we noted in our testimony, difficulties arise when national guidance is not always clearly communicated as it moves from Headquarters to the Regions, and through the Regions to the States.  Problems can also arise in the interpretation of national guidance by the Region and/or regional staff.  And, although the States have been provided opportunities to comment on NPM guidance, and the EPA Regions have the authority to approve work plans that do not follow national guidance, neither mechanism appears to have any real impacts on annual targets.

Work plan negotiations may also include Regional priorities that layer additional requirements on State programs.  While the negotiations between the Region and the State continue, Federal funding can be, and frequently is, “held hostage.  States rely on grant programs established by Federal statutes to partially fund implementation of delegated programs.  Our testimony provides specific examples of the impacts of the lack of timely grant awards on State programs.  These problems exacerbate the current trend of declining State grants in a tight Federal fiscal environment, including a fairly recent practice of directing the use of State grant funds for national priorities, without sufficient or any additional funding.  In the most recent example, funding provided to the States under section 106 of the Clean Water Act was awarded contingent on the implementation of a new requirement—that already stressed State water quality monitoring programs be expanded to include freshwater lakes.  

GAO and the EPA Inspector General often site data gaps as a reason for inconsistent enforcement.  Can you discuss the states’ role in collecting and reporting environmental data?

At a minimum, the States collect and report environmental data in accordance with delegation and grant agreements, and other cooperative initiatives.  Forty-three States responding to a recent ECOS survey reported data from more than 3 million regulated facility sites in 2003.  Much of  the data is submitted to the States by regulated facilities in compliance with permits, and is generated by the States through inspection and monitoring activities.  In most cases, the States have additional data collected pursuant to State programs not mandated by Federal law and/or standards that are more stringent than the required Federal minimum. 

Most States have their own databases to manage and analyze the information they collect. They also maintain their own applications to provide for integration of data to produce annual reports, and to look across both program and industry lines for compliance trends.  In these cases, the States use proprietary applications to “upload” or crosswalk data from their databases to EPA’s.  (Note: EPA’s databases are not fully integrated.)  Over the years, this has been problematic because each national program has had different approaches for submitting electronic data to EPA and data systems’ crosswalk applications have failed when respective system upgrades were delivered.  This has resulted in significant historic data gaps.  There are also perceived real time data gaps because while the States have up to date information in their own systems, EPA usually has only received data at prescribed intervals.  Therefore, a query to an EPA system of record is likely to result in data results which are not as up to date as it appears it should be.  The development of the National Environmental Information Exchange Network (Exchange Network) is being developed to eliminate the interoperability issue between State and EPA systems and should allow for the synchronization of data between EPA and States on a more frequent basis.  The Exchange Network is also enforcing the use of data standards.

Where and when EPA has been able to dedicate sufficient resources to a project, both itself and for the States, and has taken the lead and worked collaboratively with the States, the quality of national data systems and the data they manage improves.  The States participated in the Environmental Data Standards Council that identified and developed data standards and develop data exchange standards for enforcement and compliance.  This has helped improve the quality of data over the years.  Even with the data accessibility, data synchronization and data standards issues, the “data gaps” that impact our ability to characterize the enforcement of the nation’s environmental laws are the direct result of any number of factors including agreement on how to measure performance in enforcement programs.  As GAO noted in its testimony, EPA’s key management indicators continue to be the number of inspections conducted and the penalties assessed for noncompliance.  In contrast, many States are focusing on the quality and content of inspections and the training of staff conducting the inspections.  GAO, EPA’s Inspector General, and recently the Office of Management and Budget have all noted that EPA’s performance measures need to characterize changes in compliance, including compliance rate and other outcome data.

In addition, EPA performance measures need to acknowledge and capture State-specific limitations or approaches which may not conform to standard performance or tracking metrics, such as lack of state authority to pursue a particular case or action, or referral of cases to other State agencies with superior jurisdiction.  Finally, EPA needs to develop performance measure methodology to quantify the use of compliance assistance or other incentive strategies, undertaken in lieu of or in conjunction with more traditional punitive enforcement strategies.  These programs are more likely to eliminate a source or prevent pollution, thereby achieving environmental results sooner.  We are working closely with EPA to develop better measures to for these programs so that we can better characterize our successes.

